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A Bill for an Act entitled: "An Act revising the notion to anend

a water right statenment of claimto restrict publication

requi renents; revising final decree requirenents for reserved
water rights; providing deadlines to appeal decisions of the

wat er court; and anendi ng sections 85-2-233, 85-2-234, and 85-2-
235, MCA. "

Be it enacted by the Legislature of the State of Mntana:

Section 1. Section 85-2-233, MCA, is anended to read:

"85-2-233. Hearing on decrees or petition -- procedure.
(1) (a) For good cause shown and subject to the provisions of
subsection (9), a hearing nust be held before the water judge on
any objection to a tenporary prelimnary decree, a prelimnary
decree, or a supplenental prelimnary decree by:

(1) the departnment;

(i1) a person naned in the tenporary prelimnary decree,
prelimnary decree, or supplenental prelimnary decree;

(ti1) any person wthin the basin entitled to receive notice
under 85-2-232(1); or

(1v) any other person who clainms rights to the use of water
fromsources in other basins that are hydrol ogically connected to

the sources within the decreed basin and who would be entitled to
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receive notice under 85-2-232 if the claimor clainms were from
sources within the decreed basin.

(b) For the purposes of this subsection (1), "good cause
shown" nmeans a witten statenent showi ng that a person has an
owner ship, | easehold, economc, or clearly denonstrated
particularized interest in an existing water right, permt,
certificate, state water reservation under 85-2-316, or right to
receive water through an irrigation project and that the person's
i nterest has been affected by the decree.

(c) A person does not waive the right to object to a
prelimnary decree by failing to object to a tenporary
prelimnary decree issued before March 28, 1997. However, a
person may not raise an objection to a matter in a prelimnary
decree if that person was a party to the matter when the matter
was previously litigated and resolved as the result of an
objection raised in a tenporary prelimnary decree unless the
objection is allowed for any of the foll ow ng reasons:

(i) mstake, inadvertence, surprise, or excusable neglect;

(1i) newy discovered evidence that by due diligence could
not have been discovered in tinme to nove for a new trial under
Rul e 59(b), Montana Rules of Cvil Procedure;

(ti1) fraud, m srepresentation, or other m sconduct of an
adverse party;

(iv) the judgnent is void; or

(v) any other reason justifying relief fromthe operation
of the judgment.

(d) After March 28, 1997, a person may not raise an

2 LC w002



Unofficial Draft Copy
As of: August 6, 2018 (3:19pn)
LOW002

obj ection or counterobjection to a matter contained in a
subsequent decree issued under this part if the matter was
contained in a prior decree issued under this part for which
there was an objection and counterobjection period unless the
objection is allowed for any of the follow ng reasons:

(i) mstake, inadvertence, surprise, or excusable neglect;

(1i) newy discovered evidence that by due diligence could
not have been discovered at the close of the objection period set
forth in subsection (2);

(ti1) fraud, m srepresentation, or other m sconduct of an
adverse party;

(tv) the tenporary prelimnary decree is void; or

(v) any other reason justifying relief fromthe operation
of the prior decree issued under this part. The fact that a prior
owner of a water right did not object or counterobject at a prior
decree stage nmay not be a basis for a subsequent owner of the
water right to object or counterobject absent a finding that one
of the provisions in this subsection (1)(d) applies.

(2) Objections nust be filed wth the water judge w thin
180 days after entry of the tenporary prelimnary decree,
prelimnary decree, or supplenental prelimnary decree. The water
judge may, for good cause shown, extend this tinme limt up to two
addi tional 90-day periods if application for an extension is nade
prior to expiration of the original 180-day period or any
extension of it.

(3) Upon expiration of the time for filing objections under

subsection (2), the water judge shall notify each party whose
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claimrecei ved an objection that an objection was filed. The
notice nust set forth the nanme of each objector and nust allow an
additional 60 days for the party whose claimreceived an
objection to file a counterobjection to the claimor clains of
t he objector. Counterobjections nust be limted to those clains
that are included within the particular decree issued by the
court.

(4) (Objections and counterobjections nmust specify the
par agr aphs and pages contai ning the findings and conclusions to
whi ch objection is made. The request nust state the specific
grounds and evi dence on which the objections are based.

(5 (a) Upon expiration of the tinme for filing
count erobj ecti ons under subsection (3), the water judge shal
notify each party nanmed in the tenporary prelimnary decree,
prelimnary decree, or supplenental prelimnary decree or that
person's successor as docunented in the departnent records and
shall notify the attorney general that objections and
count erobj ecti ons have been filed. The water judge shall fix a
day when all parties who wish to participate in future
proceedi ngs are required to appear or file a statenent. The water
judge shall then set a date for a hearing. The water judge may
conduct individual or consolidated hearings. A hearing nust be
conducted in the same manner as for other civil actions. At the
order of the water judge, a hearing may be conducted by the water
mast er, who shall prepare a report of the hearing as provided in
Rul e 53(e), Montana Rules of G vil Procedure.

(b) In conducting hearings pursuant to this chapter, a
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wat er judge may require the parties to participate in settlenent
conferences or may assign the matter to a nediator. Any
settl enment reached by the parties is subject to review and
approval by a water judge.

(6) (a) After the issuance of a tenporary prelimnary
decree or prelimnary decree, notice nmust be published once a
week for 3 consecutive weeks in tw newspapers of general
circulation in the basin where the decree was issued for:

(i) a notion to anend a statenent of claimthat may
adversely affect other water rights; or

(ii) a notion to anmend a tinely objection that may adversely
affect other water rights.

(b) The notice nust specify that any response or objection
to the proposed anendnent nust be filed wthin 45 days of the
date of the |ast notice.

(c) The water judge may order any additional notice of the
nmotion as the water judge considers necessary.

(d) The costs of the notice required pursuant to this
subsection nust be borne by the noving party.

(e) Anption to anend a statenent of claimor tinely

objection may not be filed under this subsection after that claim

or objection has been subject to an order that is appeal abl e

under 85-2-235.

(7) Failure to object under subsection (1) to a conpact
negoti ated and ratified under 85-2-702 or 85-2-703 bars any
subsequent cause of action in the water court.

(8 If the court sustains an objection to a conpact, it may
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decl are the conpact void. The agency of the United States, the
tribe, or the United States on behalf of the tribe party to the
conpact is permtted 6 nonths after the court's determnation to
file a statenent of claim as provided in 85-2-224, and the court
shall issue a new prelimnary decree in accordance with 85-2-231
However, any party to a conpact declared void may appeal from
that determ nation in accordance with those procedures applicable
to 85-2-235, and the filing of a notice of appeal stays the
period for filing a statenent of claimas required under this
subsecti on.

(9) Upon petition by a claimant, the water court may grant
a notion for dismssal to an objection to a tenporary prelimnary
or prelimnary decree if the objection pertains to an el enent of
a water right that was previously decreed and if dismssal is
consistent with common-| aw principles of issue and cl aim
precl usi on.

(10) The provisions of subsection (9) do not apply to issues
arising after entry of the previous decree, including but not
limted to the issues of abandonnent, expansion of the water
right, and reasonable diligence.

(11) Al issue remarks, as defined in 85-2-250, nust be
finally resolved before the issuance of a final decree.”

{Internal References to 85-2-233:

85- 2- 221[ X] 85- 2- 222 X] 85- 2- 231[ X] 85- 2- 234[ X]
85- 2- 237[ X] 85- 2- 237[ X] 85- 2- 248[ ] 85- 2- 248[ X]
85- 2- 702[ X] 85- 20- 1401[ x] 85- 20- 1401[ x] }

Section 2. Section 85-2-234, MCA, is anended to read:
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"85-2-234. Final decree. (1) The water judge shall, on the
basis of the prelimnary decree and any supplenental prelimnary
decree, on the basis of any hearing that may have been held, and
on final resolution of all issue remarks, as defined in 85-2-250,
enter a final decree affirmng or nodifying the prelimnary
decr ee.

(2) The ternms of a conpact negotiated and ratified under
85-2-702 nmust be included in the final decree without alteration
unl ess an objection is sustained pursuant to 85-2-233. However,
the court may not alter or amend any of the terns of a conpact
except with the prior witten consent of the parties in
accordance wth applicable | aw

(3) The final decree nust establish the existing rights and
priorities wwthin the water judge's jurisdiction of persons who
have filed a claimin accordance with 85-2-221 and 85-2-222, of
persons required to file a declaration of existing rights in the
Powder River basin pursuant to an order of the departnent or a
district court issued under sections 8 and 9 of Chapter 452, Laws
of 1973, and of any federal agency or Indian tribe possessing
water rights arising under federal |aw, required by 85-2-702 to
file clains.

(4) The final decree nust establish, in a formdeterm ned
to be appropriate by the water judge, one or nore tabul ations or
lists of all water rights and their relative priorities.

(5) The final decree nust state the findings of fact, along
wi th any concl usions of |aw, upon which the existing rights and

priorities of each person, federal agency, and Indian tribe naned
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in the decree are based.
(6) For each person who is found to have an existing right
arising under the laws of the state of Montana, the final decree
must state include:

(a) the nanme and post-office address of the owner of the

right;
(b) the anobunt of water included in the right, as foll ows:
(1) by flowrate for direct flow rights, such as irrigation
rights;

(ii1) by volume for rights, such as stockpond and reservoir
storage rights, and for rights that are not susceptible to
measurenent by flow rate; or

(ti1) by flowrate and volune for rights that a water judge
determ nes require both volune and flow rate to adequately
adm ni ster the right;

(c) the date of priority of the right;

(d) the purpose for which the water included in the right
I S used;

(e) the place of use and a description of the land, if any,
to which the right is appurtenant;

(f) the source of the water included in the right;

(g) the place and neans of diversion;

(h) the inclusive dates during which the water is used each
year;

(1) any other information necessary to fully define the
nature and extent of the right.

(7) For each person, tribe, or federal agency possessing
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water rights arising under the laws of the United States, the
final decree nust state include:

(a) the nanme and nmailing address of the holder of the
right;

(b) the source or sources of water included in the right;

(c) the quantity of water included in the right;

(d) the date of priority of the right;

(e) the purpose for which the water included in the right
irs—eur+entty may be used, H—at—att;

(f) the place of use and a description of the |andi—fF—any;

bt et ;

(g) the place and neans of diversion, if any; and

(h) any other information necessary to fully define the
nature and extent of the right, including the terns of any
conpacts negotiated and ratified under 85-2-702.

(8) derical mstakes in a final decree may be corrected at
any time on the initiative of the water judge or on the petition
of any person who possesses a water right. The water judge shal
order the notice of a correction proceeding that the judge
determ nes to be appropriate to advise all persons who may be
affected by the correction. An order of the water judge making or
denying a clerical correction is subject to appellate review"

{Internal References to 85-2-234:

85- 2- 141[ X] 85- 2- 141[ X] 85- 2- 231[ X] 85- 20- 401[ X]

85- 20- 601[ X] 85- 20- 701[ X] 85- 20- 801[ X] 85- 20- 901[ X]

85- 20- 901[ X] 85- 20- 901[ X] 85- 20- 901[ X] 85- 20- 901[ x]

85- 20- 901[ X] 85- 20- 901[ X] 85- 20- 901[ X] 85- 20- 901[ x]

85- 20- 1001[ X] 85- 20- 1101[ ] 85- 20- 1201 X] 85- 20- 1301[ X]
85- 20- 1401 x] 85- 20- 1401[ X] 85- 20- 1401 x] 85- 20- 1501[ X]
85- 20- 1501 ] 85- 20- 1901[ X] 85- 20- 1901[ x] }
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Section 3. Section 85-2-235, MCA, is anended to read:

"85-2-235. Appeals. (1) A person whose existing rights and
priorities are determned in a final decree may appeal the
determ nation only if:

(a) the person requested a hearing and appeared and entered
objections to the tenporary prelimnary decree or the prelimnary
decr ee;

(b) the person's rights or priorities as determned in the
tenporary prelimnary decree or the prelimnary decree were
affected as the result of an objection filed by another person;

(c) the person requested a hearing and appeared before the
water court to finally resolve an issue remark, as defined in
85-2-250; or

(d) the person is a clainmnt appealing an adverse deci sion
when the water court issued the decision as the result of an
evidentiary hearing,—ofr as the result of calling the claimin on

the court's own notion, or under 85-2-248.

(2)

ratervenor—as—provided—+n—85-2-248— (a) An order issued by a

wat er judge after Cctober 1, 2019, that confirns, term nates,

anends, or otherwise nodifies a water ri ght may be appeal ed by

any party who participated in the particul ar proceedi ngs i n which

the order was issued.

(b) The order nust be appeal ed i mmediately i n accordance

with the Montana Rul es of Appell ate Procedure or the right to
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appeal is waived.

(3) An—intertocutoryruHngby—the—water—judge—upon—a

ruHAg—was—+sstued— (a) An order that woul d ot herw se be

appeal abl e under subsection (2) that was i ssued prior to Cctober

1, 2019, nust be appeal ed by October 1, 2020. Any eligible

appeal not filed by October 1, 2020, is waived.

(b) Wthin 30 days after October 1, 2019, the water court

shal|l publish notice of the appeal deadline provided in this

subsection (3) once a week for 3 consecutive weeks in at | east

two newspapers of general circulation within each water division.

(c) Wthin 6 nonths after October 1, 2019, the water court

shall send witten notice of the appeal deadline provided in this

subsection (3) to all parties entitled to receive notice of the

avai lability of a decree under 85-2-232."

{Internal References to 85-2-235:

85-2-232[ x] 85-2-233[ x] 85-2-237[ x] 85-2-237[x] }
- END -
{ Nane : Erin A Bills
Title : Legal Staff
Agency : Legi sl ative Services D vision
Phone : (406) 444-3804
E- Mai | : erin.bills@nt.gov}
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