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Report Summary

I ntroduction

What is State Land and
Who is Responsible for
M anagement?

The process of “trading” or “swapping” landsis referred to asan
exchange. During the last decade, the State of Montanawas
involved in anumber of land exchanges. State land has been
exchanged for private and/or other government-owned land. Based
on public comments relating to exchanges of state land, the
Legidative Audit Committee requested a performance audit of the
exchange process.

We compiled and reviewed land exchange information at four
entities: the Department of Natural Resources and Conservation
(DNRC), the Montana Department of Transportation (MDT), the
Department of Fish, Wildlife and Parks (FWP), and the Montana
University System (MUS). These four entities were selected based
on their significant land holdings, exchange activity, and
constitutional and statutory provisions.

State land can be classified as either trust lands or fee (non-trust)
lands. Congress approved the Enabling Act granting Montana
statehood on February 22, 1889. The Enabling Act aso granted
sections 16 and 36 in every township within Montanato the state for
support of common (public) schools. The total of all acreage granted
to the State of Montanawas 5,856,720 acres. These lands are
referred to as “trust lands.” Each section of trust land is assigned to
one of ten trusts. These trusts are permanent funds. Montana's
Constitution gives direct management authority for trust lands to the
Board of Land Commissioners (Land Board). The Land Board
consists of five elected Montana officials: the Governor,
Superintendent of Public Instruction, State Auditor, Secretary of
State, and Attorney General. Under the direction of the Land Board,
DNRC isthe agency responsible for daily management of trust lands.

In addition to trust lands, the State of Montana also holds feettitle to
lands (i.e., ownsland). Theselands are usually managed by the state
agency holding title to theland. Some of the agencies holding title
to non-trust lands include MDT, FWP, and MUS.
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StateLand May be
Exchanged

How Doesa L and
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The Enabling Act and the M ontana Constitution specify that “any
public land may be exchanged for other land, public or private,
whichisegual in value and, as closely as possible, equal in area.”
The Constitution also specifies that “No such land or any estate or
interest therein shall ever be disposed of except in pursuance of
general laws providing for such disposition, or until the full market
value of the estate or interest disposed of, to be ascertained in such
manner as may be provided by law, has been paid or safely secured
to the state.”

Initssimplest form, aland exchange is an agreement between two
landowners to swap ownership of two separate pieces of property.
Landowner #1 trades property A for property B owned by Landowner
#2. The deed to property A istransferred to Landowner #2 and the
deed to property B istransferred to Landowner #1. The exchangeis
complete.

While this simplified scenario can occur, there are generally many
more steps and/or possibilitiesinvolved in state agency land
exchanges. There may be more than two landownersinvolved in an
exchange, or there may be more than two pieces of property to
exchange. In addition, the specific land involved in an exchange
may not be identified up front. A pool of land may be proposed for
exchange, but the actual acreage may not be identified until later in
the process. These factors increase the complexity and amount of
time involved in an exchange.

Land exchange processes are generally similar among the four
agencies. The publicisusualy involved in land exchange proposals,
land no longer useful to the agency is exchanged, and appraisals are
used to determine land value. Variationsin processes exist due to
the types of land exchanged (grazing versus timber), the purposes for
exchanging land, and specific mandates and procedures used to
complete an exchange. For example, DNRC exchanges are subject
to the seven Land Board criteria. MDT does not have public
notification requirements, nor does MDT have to obtain approval
from the Land Board. There are few similarities between the



Report Summary

Conclusion: State Agency
Land Exchange Processes are
Comparable

State L and Exchange
Pr ocesses Provide Benefits

Cash Equalization Payments
May Assist DNRC
Exchanges

mission statements of the four agencies. As such, the lands managed
by these agencies also vary. The biggest of these variations appears
to be use and area or acreage.

We aso obtained information on other state and federal land
exchange procedures to compare to Montana's. Our review of other
states was limited to trust land management in Washington,
Colorado, Wyoming, Utah, and Idaho. We also briefly reviewed
procedures used by the Bureau of Land Management and the United
States Forest Service.

State agency land exchange processes are comparabl e to one another
and to other states and the federal government. There are differences
in specific procedures, but in general, the processes are comparable.

State agency land exchange processes appear to provide benefits to
the state and the public by meeting the missions of the agencies
involved. DNRC generates income for trusts and consolidates
holdings. FWP obtains and/or protects land for wildlife management
areas, parks, and fishing access sites. MDT obtains needed right-of-
way and disposes of excessland. MUS adjusts boundaries and
consolidates holdings to improve overall land management.

The Constitution, laws, and policy provide some flexibility in land
exchanges. In general, agencies complied with land exchange
reguirements for those projects reviewed. Agencies use the broad
authority of the Constitution and statutes to complete land
exchanges. The land exchanges completed under agency procedures
were reviewed by the public, in most instances approved by a
governing board, and appear to have benefited the state and the
public.

Both FWP and MDT use cash payments to equalize the land values
in an exchange. These are referred to as cash equalization payments.
The Bureau of Land Management and United States Forest Service
also use cash equalization payments to balance out land exchanges,
as do al five other states we contacted.

Page S-3
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Land Exchangeis Only
One Aspect of Land
M anagement

Land Banking
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DNRC does not use cash equalization payments for land exchanges.
According to DNRC personnel, cash equalization payments cannot
be accepted in aland exchange because it would then be considered
adirect sale. By statute, direct sales of trust land are not allowed.
Trust land sales are to be by public auction, and proceeds from sales
are to be deposited to the permanent trust.

FWP and MDT use cash payments to help equalize values and
achieve goals through land exchanges. While FWP and MDT lands
are not school trust lands, these agencies are held to the same
constitutional mandate regarding land exchanges:. disposal of public
land, in an exchange, must be for equal value. By statute (section
30-11-112, MCA), an exchange is an agreement to exchange “one
thing for another, neither thing nor both things being money only.”
Based on this definition, cash equalization payments appear to be
allowable for trust land exchanges, and could provide the department
with more flexibility for completing exchanges. We recommend
DNRC use cash equalization payments as an option in trust land
exchanges.

Exchanging land for other land is only one aspect of land
management. There are anumber of methods available which could
make land management easier and potentially more profitable to the
trust. Theseinclude land banking, consolidating land, developing
land for commercia use, and selling land. One of these methodsis
discussed in the next section.

Land banking is a sale and replacement land management concept.
Land is sold, but revenues generated from the sale are placed in an
account with the intent of purchasing other land to replace the land
sold. Thereisusually alimit placed on the amount of time available
to acquire replacement property. If replacement property is not
acquired within the time frame, the transaction is considered a sale
and the revenue is managed according to statute and other
regulations. This concept has numerous names including deferred
land exchanges, non-simultaneous land exchanges, assembled land
exchanges, and land replacement.
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Roadblocks to Effective
Land Management

Some DNRC Tractsare
Landlocked or have Limited
Access

Availability of Resources
Can Impact Ability to
Conduct Management
Operations

According to DNRC management, land banking has not been
pursued due to advice from department legal counsel. The Enabling
Act restricts land sales to public auction and sale proceeds must be
deposited in the permanent trust. Department managers said the
perception of land banking being a sales process has prevented
pursuit of a program. However, a program structured to be
consistent with procedures and statutes for land exchanges could
help achieve goals related to the Land Board’ s seven exchange
criteria.

Use of land banking for trust lands has been recommended and the
previous Land Board approved a deferred exchange pilot program.
In addition, entities external to Montana state government are using
land banking as a land management tool. Land banking has potential
for improving trust land administration. We believe DNRC should
determine what actions are necessary to implement a land-banking
program for trust lands.

A number of conditions prevent DNRC from managing trust lands as
effectively as possible. Some land has limited or no access,
resources are limited, and the process takes time to compl ete.

The granting of sections 16 and 36 in every township created a
checkerboard pattern of state land ownership across Montana.
Adjacent landownersinclude state, federal, and/or private
landowners. For DNRC trust lands, there are situations where one
landowner owns al land surrounding the trust land parcel. Thisland
isreferred to as“landlocked.” The revenue-generating capability of
trust land can be impacted if the parcel islandlocked.

Personnel allocated to land management activities can impact
operations. Constitutional and statutory mandates with regard to
land administration must be addressed first. Other activities are
completed astime allows. DNRC personnel indicated that
identification of land for consolidation, sales or exchangesis not a
mandated activity. Asaresult, the department does not have a
program for identifying and disposing of land that isisolated and
only generating minimal income to the trusts, and personnel do not
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Other Land Exchange
Requirements
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actively pursue land exchanges. Funding can also impact land
management. Land purchases, cash equalization payments,
development, etc. all require funding. If funding is not available,
these management actions cannot be completed.

The amount of time needed to complete land exchanges varies from
agency to agency and project to project. Each exchangeis different
and different issues/concerns may arise, so each project can be
delayed for different reasons at different phases of the exchange.
The land exchange process seemsto be alengthy process. Of the
four agenciesin our review, DNRC has the lengthiest process.

Managing land involves a myriad of responsibilities. Numerous
activities are conducted to accomplish responsibilities. Our review
suggests land exchanges are an effective method of land
management. Agencies use various procedures to complete land
exchanges. There are numerous other activitiesincluded within the
overall management of land, some of which are required by law,
such astimber harvests and grazing leases. For DNRC, these
mandates take priority over non-mandated activities, such asland
exchanges. Other management activities like consolidation to
dispose of unproductive land are also not priorities of the
department. In aperfect world, DNRC would identify al
unproductive land, dispose of it through exchange, or possibly even
through land banking, and replace the property with land that is
equal or greater in value, equal or greater in acreage, and generates
more revenue for the trusts. The replacement property would
consolidate state holdings and increase access to public lands.

An objective of our review was to determine compliance with
regulations within the Constitution, statutes, administrative rules, and
other established criteria. Of specific interest was determining how
the value of land is established, whether the state retained equal
value, the environmental assessment process, and public
involvement.



Report Summary

How isFair Market Value
Determined?

Did the State Retain Equal
or Greater Valuefor All
L and Exchanges?

Are Environmental
Assessment and Antiquity
Regulations Followed?

The Montana Constitution states that no public land shall be
disposed of except in pursuance of general laws or until full market
value has been paid. Public land can be exchanged for other land,
public or private, but the land must be equal in value. Section
15-8-111(2)(a), MCA, defines market value as “the value at which
property would change hands between awilling buyer and awilling
seller, neither being under any compulsion to buy or to sell and both
having reasonable knowledge of relevant facts.” A common method
of determining fair market value is by appraisal. For 24 of 26
projects reviewed, market value was determined through appraisal by
acertified appraiser. We did not specifically test whether use of
certified appraisers increases the validity of appraisals; however, we
did not note any negative effects on the appraisal process or
determination of fair market value of land due to use of non-certified
appraisers. All appraisals are reviewed and updated when

appropriate.

As part of our review, we compared land values to determine if the
state retained equal or greater value for all exchanges. For all
exchanges we reviewed, the state retained at least equal value on
land it exchanged. MDT did not clearly document values retained
for al its projects. We noted one MDT project where it appeared
equal or greater value was not retained. After further explanation
and clarification from department personnel, we decided equal value
was retained for this exchange. However, the file did not clearly
document the value MDT retained as aresult of the exchange. We
recommend MDT clarify procedures used for state land exchanges,
specifically those related to documenting land values.

As part of our audit, we reviewed agency compliance with the
Montana Environmental Policy Act (MEPA) and the Antiquities Act.
MEPA requires state government to be accountabl e to the people of
Montana when it makes decisions that have potential impact on the
environment. State agencies must analyze the significance of
impacts on the environment associated with proposed actions.
Exchanging trust and non-trust lands for other lands are actions that
impact the environment. We noted MEPA documentation in most
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filesreviewed. MDT does not complete aformal environmental
analysis when exchanging excess property. Discussionswith MDT
legal and environmental services personnel further affirmed that
some sort of documentation should be completed. We recommend
MDT document its environmental decision-making process for land
exchanges.

Section 22-3-424, MCA, requires state agencies, in consultation with
the Historical Society, to adopt rules for the identification and
preservation of heritage properties and paleontological remains on
lands owned by the state. We noted documentation indicating
compliance with this requirement in all DNRC and MUSfiles. At
FWP, we noted documentation in 9 of 11 files. Prior to May 2000,
MDT did not conduct cultural resource reviews. Asaresult of a
pending land sale, MDT identified the importance of cultural surveys
and implemented policy for reviews. All MDT files we reviewed
were completed prior to implementation of palicy.

We checked files for public notification and public hearing
information as required by Land Board policy and MEPA. Our
purpose was to determine the level of public involvement in land
exchanges. Notifying the public of proposed land exchanges,
providing the public an opportunity to comment, and responding to
public questions and/or comments as appropriate represents an
effective process. Based on our review, it appearsthe publicis
properly notified of proposed land exchanges, and hearings are
conducted as needed. While there may be disagreements with
actions taken, nothing came to our attention indicating the public was
not notified or provided an opportunity to comment as required.
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I ntroduction

Audit Objectives

Audit Scope and
M ethodology

The process of “trading” or “swapping” landsis referred to asan
exchange. During the last decade, the State of Montana was
involved in a number of land exchanges. State land has been
exchanged for private and/or other government-owned land. Based
on public comments relating to exchanges of state land, the
Legidative Audit Committee requested a performance audit of the
exchange process.

The primary audit objective was to review land exchange procedures
of several state agencies. The following objectives were designed to
direct audit work:

1. Evauatethetimeliness of land exchange processes.
2. Examine the processes used to establish value of lands.

3. Assess compliance with congtitutional and statutory
mandates.

4. Compare state land exchange procedures to other states
and federal agencies.

5. Determinethe overall effectiveness of land exchange
processes in terms of public notification, success, and
land management.

To address our objectives, we compiled and reviewed land exchange
information at four entities: the Department of Natural Resources
and Conservation (DNRC), the Montana Department of
Transportation (MDT), the Department of Fish, Wildlife and Parks
(FWP), and the Montana University System (MUS). These four
entities were selected based on their significant land holdings,
exchange activity, and constitutional and statutory provisions. Their
lands make up approximately 99 percent of land owned by the state.

To gain an understanding of the processes, we interviewed

department personnel and reviewed numerous documents and
information related to land exchanges including:
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» An audit report of state owned and |eased land issued by the
Legidative Audit Division in 1983.

» A United States General Accounting Office report

(GAO/RCED-00-73) on federal land exchangesissued June

2000.

The 1889 Enabling Act and Montana s Constitution.

Statutes and administrative rules.

Attorney General Opinions.

Exchange files maintained by each entity.

v v v Vv

The audit period was March 1994 through March 2001. This period
was selected due to establishment of land exchange criteriain 1994
by the Montana Board of Land Commissioners (Land Board). We
reviewed atotal of 34 exchanges that were completed, denied, or in
process during the audit period. While reviewing land exchange
files, we developed atimeline for each exchange to evaluate time
frames for major phases and the overall timeliness of the process,
and documented the phases of the process.

We examined the methodology used by each agency to determine the
fair market value of the lands exchanged. Thisincluded use of
appraisers, appraiser qualifications, contracting of appraisers, and
review of appraisals. We determined if the state obtained equal

value for the land exchanges reviewed.

We attended Land Board meetings, accompanied staff on site visits
of property, observed agency meetings discussing exchanges, and
attended public hearings to understand and evaluate the exchange
processes. We reviewed minutes and interviewed outgoing members
of the Land Board to gain a perspective of Land Board involvement
in exchange processes.

We contacted five states in the western region to determine
similarities and/or differencesin land exchanges. We also gathered
information related to federal land exchange processes. We
compared land exchange procedures from other states and the federa
government with Montana s process to determine similarities and
identify possibilities for improvements.
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Compliance

Management Memoranda

Department of Natural
Resour ces and Conservation

Department of Natural
Resour ces and Conservation
and M ontana Department of
Transportation

Department of Fish, Wildlife
and Parks

We examined compliance with laws and rules throughout the audit.
No significant compliance concerns were identified. However, we
did question department personnel’ sinterpretation of alaw relating
to Fish, Wildlife and Parks land disposal. Details on thisissue are

provided in Chapter 1V.

During the course of our review, we identified issues related to land
exchanges which we believe warrant management attention but are
not the subject of recommendationsin thisreport. We presented the
following suggestions to agency management for possible operating
improvements.

We requested a listing from DNRC showing income from land
before each exchange and current income from land received as a
result of each exchange. The department does not routinely compile
and report income to the trusts for land exchanges. Since incometo
the trusts is the department’ s main charge, it should consider
expanding its use of outcome measures. We suggested DNRC
compile and report the success of land exchanges, at aminimum in
terms of income generated for the trusts, on aregular basis.

A Memorandum of Understanding (MOU) between DNRC and the
Montana Department of Transportation requires differencesin values
for land exchanges to be “ zeroed” out every three years. The MOU
does not include language regarding how values will be equalized if
land exchange and/or easement opportunities do not accomplish
equalization within the three-year time frame. We suggested the
departments clarify actions necessary in current and future exchange
agreements for addressing unequal values at the end of the three-year
term.

The department does not have formal land exchange policies and
procedures. Division personnel said the land exchange processis
similar to FWP' s acquisition process; however, the acquisition
process lacks specifics to ensure documentation is maintained and
decisions are supported. Formal, written policies and procedures
will help guide personnd in performing program functionsin a
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consistent and efficient manner. We suggested FWP develop formal
land exchange policies and procedures.

We believe the university land exchange process could be improved
by formally defining required information. We noted one exchange
in which aletter requesting an antiquities review was not sent until
11 days prior to submission of the exchange for Land Board
approval. If the review had shown the properties had significant
historical value, an additiona review by the Land Board could have
been required. Additional reviews by the Land Board create time
delays and decrease the efficiency of the process. Using a checklist
to ensure required information isincluded in land exchange files
would help ensure efficient and comprehensive reviews of proposed
land exchanges. We suggested MUS devel op a checklist of required
information as part of its land exchange process.

The remainder of this report is divided into four chapters. Chapter |1
provides general background information on state lands. Chapter 111
addresses specific land exchange procedures used by the four
agenciesin our review. Chapter IV describes land management and
how state agencies use land exchanges to manage state lands.
Chapter V provides information on other land exchange
reguirements.



Chapter |1 - Land Exchanges Background

I ntroduction

What is State Land and
Who is Responsible for
M anagement?

Trust Land

Board of Land
Commissioner s Responsible
for Trust Land

Land exchanges with government agencies and/or private individuals
are used to augment the management and operations of Montana' s
state lands. This chapter provides information on the types of state
land and the agencies and entities involved with management of that
land.

State land can be classified as either trust lands or fee (non-trust)
lands. The Department of Natural Resources and Conservation
(DNRC) isresponsible for management of trust lands. Various state
agencies manage fee lands. The following sections discuss these two
types of land.

Congress approved the Enabling Act granting Montana statehood on
February 22, 1889. The Enabling Act also granted sections 16 and
36 in every township within Montana to the state for support of
common (public) schools. For land within these sections that was
sold or otherwise disposed of, or was within amilitary or Indian
reservation, the State of Montana was granted authority to select
other equivalent landsin lieu of losing the land. Thetotal acreage
granted to the State of Montanafor public schools was 5,188,000
acres. Additional acreage was granted to the state under the
Enabling Act for educational uses and for state institutions. The total
of al acreage granted to the State of Montana was 5,856,720 acres.

These lands are referred to astrust lands. Each section of trust land
isassigned to one of ten trusts. These trusts are permanent funds.
Proceeds from rental, leases, the sale or permanent disposition of any
trust lands, and al other actual income represent earnings to these
trusts. Trust earnings are used for the support and maintenance of
the public schools and institutions for which the lands were granted.

Montana s Constitution gives direct management authority for trust
lands to the Board of Land Commissioners (Land Board). The Land
Board consists of five elected Montana officials; the Governor,
Superintendent of Public Instruction, State Auditor, Secretary of
State, and Attorney General. Section 77-1-202(1), MCA, mandates
the Land Board to administer trust lands and funds held in trust “to
Page 5
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secure the largest measure of legitimate and reasonabl e advantage to
the state.” The Land Board has the authority to direct, control, lease,
exchange, and sdll trust lands.

DNRC isresponsible for managing trust lands. Trust landsinclude a
cross-section of al types of land including grazing, agriculture,
forest, recreational, and commercial. The department’s missionis
“to help ensure Montana' s land and water resources provide benefits
for present and future generations.” To accomplish its mission,
DNRC manages Montana s trust land resources to produce revenues
for the trust beneficiaries. The following table shows revenue
generated from trust lands for fiscal year 2000.

Tablel
Revenue Generated by Trust L ands
(FY 2000)
Activity Total Revenue
Grazing Leases $4,494,637
Agricultural Leases $9,331,416
Timber Sdles $10,591,657
Mineral Rentals/Royalties $11,643,027
Specia Use Management® $2,349,069
;I'nréjosrtn I(_eegacy Interest and Other $26.468.315
TOTAL $64,878,121

1 Includes rights-of-way, cabin/homesite leases, land
sales, special use leases/licenses, and recreational use
licenses.

Source: Compiled by the L egisative Audit Division
from department records.
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Fee (Non-Trust) Land

Montana Department of
Transportation Land

Of the total revenue generated, over $49 million in earnings and
interest were distributed directly to Montana schoolsin fiscal year
2000. The remaining money was deposited in the appropriate trust
fund.

Of the seven divisions within DNRC, it isthe Trust Land
Management Division’s purpose to administer and manage timber,
surface, and mineral resources for the benefit of public schools and
the other endowed institutions in Montana. The Specia Use
Management Bureau within this division is directly responsible for
conducting real estate functions, which include the disposal and
acquisition of trust land through land exchanges.

In addition to trust lands, the State of Montana also holds fee title to
lands (i.e., ownsland). Theselands are usually managed by the state
agency holding title to theland. Some of the agencies holding title
to non-trust lands include the M ontana Department of Transportation
(MDT), the Department of Fish, Wildlife and Parks (FWP), and the
Montana University System (MUS). In addition, DNRC administers
fee land for other state agencies including the Department of Labor
and Industry and the Department of Public Health and Human
Services. Revenue generated from non-trust land is transferred
directly to the state agency holding title to the land.

Statutorily (section 60-4-102, MCA), MDT has general authority to
acquire an interest in property it considers reasonably necessary for
present or future highway purposes. MDT land can also include a
cross-section of all types of land, but the land is usually used for
highway or maintenance purposes. Section 60-4-202, MCA,
provides MDT with authority to exchangeitsinterest in real property
needed for highway purposes.

The Right-of-Way Bureau within the Engineering Division of MDT
provides real estate management services for al property owned or
controlled by the department. When it is determined that land is no
longer necessary for present or future highway purposes, it is
classified as excess land and can be sold or exchanged.

Page 7
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Section 87-1-209, MCA, provides the department with authority to
acquire, dispose of, and exchange lands or waters for various
purposes. FWP fee lands are usually part of a state park, afishing
access site, or awildlife management area. Statute (section 23-1-102,
MCA) also gives FWP authority to acquire for the state, land that
should be held and maintained as state parks, state recreational areas,
state monuments, or state historical sites.

The Land Section within the Field Services Division is responsible
for acquiring, selling and exchanging land for the department.

The Montana Constitution (Article X, Section 9) provides the Board
of Regents (the Regents) with the power, responsibility and authority
to manage and control the Montana University System. Included in
its authority is the management of university lands. University lands
are non-trust lands acquired by the university through gift, purchase,
grant, exchange, or other methods. These lands include various
types of land which are usually used for educational purposes. Legal
counsel for the Regentsis responsible for oversight of university real
estate transactions including land exchanges.

The Enabling Act and the Montana Constitution specify “any public
land may be exchanged for other land, public or private, whichis
equal invaue and, as closely aspossible, equal inarea.” The
Constitution also specifies “No such land or any estate or interest
therein shall ever be disposed of except in pursuance of general laws
providing for such disposition, or until the full market value of the
estate or interest disposed of, to be ascertained in such manner as
may be provided by law, has been paid or safely secured to the
state.”

According to the Montana Constitution (Article X, Section 11), all
lands granted by Congress (trust lands) or acquired by gift, grant, or
other devise from any other source (fee lands), shall be public (state)
lands. Section 77-1-101(6), MCA, defines state lands as:
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How DoesalLand
Exchange Work?

1. Landsgranted to the state by the United States for any purpose,
either directly or through exchange for other lands (trust lands).

2. Landsdeeded or devised to the state from any person (fee lands).

3. Landsthat are the property of the state through the operation of
law (fee lands).

Statute further clarifies state land does not include:

Lands the state conveys through the issuance of patent.

Lands used for building sites, campus grounds, or experimental

purposes by a state institution and are the property of that

institution.

3. Land the Board of Regents has authority to dispose of pursuant to
section 20-25-307, MCA (land held or administered by the
Regents or MUS and held by the state for the use and benefit of
the Regents or MUS).

4. Lands acquired through investments under the provisions of

section 17-6-201, MCA (Unified Investment Program

administered by the Board of Investments).

NP

Initssimplest form, aland exchange is an agreement between two
landowners to swap ownership of two separate pieces of property.
Landowner #1 trades property A for property B owned by
Landowner #2. The deed to property A istransferred to Landowner
#2 and the deed to property B istransferred to Landowner #1. The
exchangeis complete.

While this simplified scenario can occur, there are generally many
more steps and/or possibilitiesinvolved in state agency land
exchanges. There may be more than two landownersinvolved in an
exchange, or there may be more than two pieces of property to
exchange. For example, the FWP Alberton Gorge exchange involves
three landowners, a conservation group, and eight tracts of land.

In addition, the specific land involved in an exchange may not be
identified up front. A pool of land may be proposed for exchange,
but the actual acreage may not be identified until later in the process.
These factors increase the complexity and amount of time involved
in an exchange.

Page 9
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We reviewed land exchanges for the period March 1994 through
March 2001. We also reviewed some exchanges which were “in the
process’ during thistime frame. The following table provides a
breakdown of land exchanges for the four agenciesin our review.

Table?2

Number of L and Exchanges
(March 1994 through March 2001)

Number of Land Exchanges
Agency

Approved In Process
DNRC 7 17
MDT 19 12
FWP 17 6
MUS 2 1

Source: Compiled by the L egislative Audit Division
from agency records.

In addition to the projects noted above, DNRC denied 14 other
exchange proposals. Of the exchanges noted in Table 2, nine were
between agencies, so there are some duplicate counts.

DNRC, FWP, and MDT also have several exchangesin process with
the Bureau of Land Management and/or the United States Forest
Service.

The following chapters describe specific details of the exchange
processes used by the four agenciesin our review and provide our
findings and recommendations.
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I ntroduction

What Specific Land
Exchange Proceduresare
Used by Agencies?

Department of Natural
Resour ces and Conservation
Exchanges

We reviewed land exchange processes for four agencies: 1) the
Department of Natural Resources and Conservation (DNRC), 2) the
Montana Department of Transportation (MDT), 3) the Department of
Fish, Wildlife and Parks (FWP), and 4) the Montana University
System. DNRC operations were the focal point of our audit, so
much of the report discusses those activities. However, other agency
operations are included and discussed aswell. Our review
concentrated on procedures used to complete land exchanges and
track the timeliness of the process. This chapter discusses the
processes followed by the four agencies reviewed and how those
processes compare to other state and federal government processes.

The following sections discuss land exchange criteria and specific
exchange procedures followed by the four agenciesin our review.

The Board of Land Commissioners (Land Board) developed policy
in 1994 to help guide the DNRC exchange process. According to
policy, a“rule of thumb” for the Land Board is to approve exchanges
that assure the tradeisa“good deal” for the state. Criteriawere
developed to assist in evaluating how the Land Board will review the
merits of a particular exchange to ensureitisa“good deal.” The
criteriaare:

Equal or greater land value.

Similar navigable lakes and streams.

Equal or greater income to the trusts.

Equal or greater acreage.

Consolidation of state trust lands.

Potential for long-term appreciation.

Equal or greater access to state or public lands.

Nouk,rwdpk

DNRC and the Land Board are unable to waive fulfillment of the
first three criteria based on legal requirements. The Land Board
recognizes that some exchanges may be in the state’ s best interest,
but may fail to satisfy al seven criteria. In exceptiona
circumstances, where the presence of public benefits outweighs the

Page 11
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absence of one of the remaining four exchange criteria, the Land
Board may waive satisfaction of the criterion.

In general, the DNRC land exchange processis divided into three
phases. Phase 1 consists of reviewing the exchange proposal,
obtaining public comment, and presenting findings to the Land
Board. Phase 2 involves a more detailed analysis of the exchange
proposal including land appraisals, environmental and cultural
review, additional public comment, and areport to the Land Board.
Phase 3 finalizes the exchange with transfer of deeds. Each phaseis
discussed further in the following sections.

Phase 1 always begins with solicitation of an exchange from a party
outside DNRC. The proposer must complete an application and pay
a$100 non-refundable fee. An exchange proposal may not be
considered unless the applicant covers the costs associated with the
exchange. Applicant costs may include an environmental
assessment, cultural inventory, public hearings, and appraisals. The
department may elect on a case-by-case basis to assume or share
expenses of any exchange.

Upon receipt of an application, DNRC field staff conduct a
preliminary investigation of the proposed exchange including:

» Review of water and minera rights.

» Research of recordsregarding legal descriptions, easements, and
other land encumbrances.

» Evauation of the revenue-generating capacity of all lands
proposed for exchange.

» Comparison of proposal with the seven Land Board criteria.

» On-sitereviewsof al lands proposed for exchange.

» Completion of areport discussing findings.

The report of findings from the preliminary investigation is presented
to department management for approval/denial. 1f department
personnel determine the proposal will not benefit the state, further
review of the proposal is declined. If department management
determines the proposal has merit, field staff then solicit public
comment. Thisstep isreferred to as public scoping. The department
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Phase 2: Formal Land
Exchange

solicits public comment through mailings to interested parties,
newspaper advertisements and/or public hearings. Additionally,
prior to scoping and in compliance with law, the department provides
notice of the proposed exchange to any person who leases or holds a
license for any portion of trust land involved in the exchange.

Following the preliminary investigation and public scoping,
department personnel create and forward a report on the proposed
exchange to the Land Board for review. The preliminary report to
the Land Board includes:

» A summary of how the exchange meets or exceeds the seven
exchange criteria.

» A summary of public comments received.

» Maps, photographs, and other supporting documentation.

» Staff concerns or opinions on the merits of the proposed
exchange.

» Anindication of the applicant’s commitment to fund the costs of
the department’ s review or the department’ s commitment to
assume or share costs.

» The department director’ s recommendation for approval/denial.

Upon receipt of the preliminary report, the Land Board considers the
department’ s recommendations and public comments, and evaluates
the merits of the land exchange. The Land Board determines
whether further review and public hearings are justified. If further
work is not justified, the processis stopped. Alternatively, the Land
Board may direct the department to compl ete specific tasks, such as
obtaining more detailed information on land values, and report back
to the Board with findings before proceeding further with the
exchange process. The exchange process continues with Land Board
approval of the preliminary report.

Phase 2 involves a detailed analysis of the lands proposed for
exchange. Formal land and mineral title investigations are
completed to determine ownership and encumbrances. Baseline
inventories are taken of lands to be exchanged to determine types of
soils and vegetation, range condition and carrying capacities,
availability of water, and existence of wildlife. A final water rights
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investigation and mineral resource assessment are conducted. As
required by the Montana Antiquities Act (Title 22, chapter 3, part 4,
MCA), acultural resources inventory is completed to identify
heritage properties and/or paleontological remains.

Appraisals are completed to determine market value of all lands
involved in the proposed exchange. On-site visits must be made to
all properties. Appraisals may be completed by DNRC personnel or
may be contracted to athird party. Individualsinvolved in the
exchange review each appraisal. Updates to the appraisal are
completed based on reviews by department personnel, and DNRC
personnel accept or reject the opinions of the appraiser.

This phase also includes preparation of an environmental document
in accordance with Montana Environmental Protection Act (MEPA)
requirements. The MEPA document may be completed by state or
contracted personnel. A draft document is created and reviewed by
individualsinvolved with the process. Internal comments are
incorporated as needed, then a draft version isreleased for public
comment. A public hearing is held in each county where land
proposed for exchange islocated. Public comments are incorporated
into the draft, and afinal document is released for public comment.
After a 15-day statutorily mandated waiting period, the department
issues arecord of decision on the MEPA document.

Finally, staff presents areport and a recommendation for approval or
denia to the Land Board for itsreview. The Land Board may
require additional information prior to rendering adecision. Aswith
Phase 1, if the Land Board does not believe the exchange would be
good for the state, the proposal is denied.

The third phase begins with final approval of the exchange by the
Land Board. Formal closing procedures areinitiated, similar to most
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Montana Department of
Transportation Exchanges

rea estate closings. Thisincludes drafting deeds and other
documents necessary to properly record ownership and
encumbrancesin the county where the lands are located. Department
legal staff review draft documents. The Governor and the Secretary
of State sign the final documents.

Included in this phase is settlement for any |easehol der
improvements on the trust land being exchanged. Improvements
may include fences, buildings, irrigation systems, fertilizer, and other
items that add value to the property. Once lessee settlements are
concluded, deeds are recorded. The process ends when deeds are
recorded, transferring the property to the new owners.

Right-of-way is needed to expand and maintain Montana' s
transportation system. Department personnel are continually
acquiring and disposing of land in order to accomplish MDT’s
mission. When land is no longer needed for transportation purposes,
the department declares the property to be excess. Excessland
owned by MDT may be sold or exchanged for other land or right-of-
way. In addition, the department may acquire land through purchase
or exchange, then exchange the newly acquired land for other needed
land or right-of-way.

A land exchange may be initiated by department staff or individuals
or agencies external to MDT. For department-initiated exchanges,
field personnel contact the owner of the property the department is
interested in acquiring to determine if the landowner isinterested in
an exchange. The processis similar to exchangesinitiated by an
external source; however, field personnel would then review the land
proposed for exchange to determineiif it is needed for present or
future highway purposes.

If excessland is chosen for an exchange, MDT first ensuresit has
clear title to the property. If thetitleisclear for an exchange,
department staff completes alegal description or exhibit of the tract.
The next step in MDT’ s process is the appraisal of the properties
proposed for exchange. Accordingto MDT policy, land with a
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preliminary value over $10,000 requires an appraisal. Appraisasare
completed by MDT staff or are contracted to private appraisers.
MDT personnel review the appraisals and accept or reject the
estimated value.

Once appraisals are accepted, MDT can complete the exchange.
State law does not require public notice for MDT land exchanges.
Thefinal step in the processis conveyance of title to the properties.
Deeds are approved by lega staff, signed by the Governor and
Secretary of State, and recorded in the appropriate county.

MDT and DNRC entered into a Memorandum of Understanding
(MOU) in January 1997. The MOU was designed to establish the
obligations of both agenciesin the acquisition and conveyance of
right-of-ways for highway projects that involve lands under the
jurisdiction of DNRC. The agencies completed an addendum to the
MOU in December 1999 to address specific steps and requirements
of land exchanges. This addendum was created to provide aworking
mechanism for MDT and DNRC to legally and equitably agreeto
exchange land for the mutual benefit of the agencies and the State of
Montana. Specific requirements include addressing mineral interests
and water rights on a case-by-case basis, requiring appraisals and
review and approval of the appraisals by the respective parties, and
creation and maintenance of an exchange ledger to track value
differences.

FWP uses a general acquisition process approved by the Fish,
Wildlife and Parks Commission (the Commission) when it acquires
or exchangesland. A proposed land exchange usually begins at the
regional office in which the land islocated. Basic information on the
lands proposed for exchange is collected, such as legal descriptions,
type of land, and potential use/need by FWP. Staff then develop a
preliminary proposal.

The proposdl is presented to the Commission for its decision on
whether to pursue the project. If the Commission gives preliminary
approval, the exchange process begins. An environmental document
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Montana University System
Exchanges

is completed to comply with MEPA. FWP personnel may complete
this environmental review or it may be contracted to the private
sector. A private contractor then appraises the exchange lands. FWP
does not have appraisers on staff. Department staff review the
appraisals and values are accepted or rejected. If values are rejected,
FWP personnel may work with the appraiser to come to an
agreement on the appraised value. Public meetings and a public
comment period on the environmental analysis and appraised values
are completed. If the exchange involves federal funding (cash, prior
funding of the land being exchanged, etc.), additional requirements
and approval from the appropriate federal agency are also required to
complete the exchange.

Information obtained during the process is then presented to the
Commission for itsfinal decision. If the Commission approves the
exchange, the process continues to the closing phase. If the project
involves more than 100 acres or has a value of more than $100,000,
FWPisrequired by statute to present the exchange to the Land
Board for its approval. If approved by the Commission and the Land
Board, formal closing procedures areinitiated to complete the
exchange. Closing procedures for FWP are similar to those for
DNRC and MDT.

Legal counsel for the Commissioner of Higher Education is
responsible for university system land exchanges. An exchange
process was devel oped, through the Board of Regents (the Regents),
which reflects statutory requirements. The processincludes an
appraisal by a private contractor to determine fair market value,
public notification, environmental analysis, and compliance with
antiquities laws.

Each exchange proposal is brought to the Regents for approval.
Prior to 1995, the Regents disposed of university lands without
involvement by the Land Board. Due to alawsuit and passage of
new legidation, the Regents now must obtain written concurrence
from the Land Board prior to completing land exchanges. When an
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exchangeis approved, formal closing procedures are initiated. As
with other agencies, the process ends with the recording of deeds.

In 1980, the Regents began disposing of select university lands
through land exchanges and sales. Between 1980 and 1994, eight
land exchanges and 23 sales were initiated by the Regents. Forty-
two parcels of public land (comprising over 2,200 acres with a
market value prior to disposition of approximately $4.5 million)
were transferred out of state-ownership, 19 through exchanges and
23 through sales. During thistime, the Land Board did not assert
authority over the disposition of university property.

In an attempt to resolve the authority issue, the Land Board proposed
legidation outlining the distinction between state trust lands and
university lands. The 1995 L egislature passed alaw (section
20-25-307, MCA) alowing for the disposition of land by the
Regents. The law requires the Land Board to concur with all sales or
exchanges of university land

Land exchange processes are generally similar among the four
agencies. The publicisusualy involved in land exchange proposals,
land no longer useful to the agency is exchanged, and appraisals are
used to determine land value. Variationsin processes exist due to
the types of land exchanged (grazing versus timber), the purposes for
exchanging land, and specific mandates and procedures used to
complete an exchange. This can be seen in the following figure.
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Figurel

L and Exchange Processes for the Agenciesin our Review

Enabling Act dnd Constitution

DNRC MDT FWP MUS
To manage surface and To serve the public by To sustain the diverse To deliver high quality
minera resources of providing atransportation fish, wildlife, and parks post-secondary
trust lands to produce system & services that resources and educational
Mission revenue for the benefit emphasize quality, safety, recreational opportunities to the
of Montand's public cost effectiveness, opportunities essential to citizens of Montana
schools and other economic vitality & ahigh quality of lifefor while balancing access,
endowed ingtitutions. sensitivity to the Montanans and our cost and accountability.
environment. guests.
Title 77 Title 60 Title 87, chap. 1, part 2 Title 20
Statutes chap. 2 chap. 4 & chap. 25
part 2 parts 1 and 2 Title 23, chap. 1, part 1 part 3

Land Board Criteria
Public Notification
Market Value
Land Board Approval
Closing Documents

1 Only if project is> 100 acres or > $100,000

MEPA

SRR
L
NRRRE

Source: Compiled by the L egidative Audit Division.

The Constitution provides common requirements for all agencies
regarding land exchanges: equal value and as closely as possible,
equal area. Ascan be seen in the previousfigure, there are few
similarities between the mission statements of the four agencies. As
such, the lands managed by these agencies also vary. The biggest of
these variations appears to be use and area or acreage. For example,
DNRC has entire sections of land totaling 640 acres used for
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agriculture and/or grazing, whereas MDT owns property that is
measured in sguare feet. Land exchanges can occur between
agencies because while one agency may no longer need the property,
another agency may be able to useit due to distinct differencesin
agency missions.

Figure 1 alsoillustrates variations in statutory mandates, which
create some differences. DNRC exchanges are subject to the seven
Land Board criteria. MDT does not have public notification
requirements, nor does MDT have to abtain approva from the Land
Board. The remaining steps are similar among the agency processes.

We obtained information on other state and federal land exchange
procedures to compare to Montana's. Our review of other states was
limited to trust land management in the following states:

Washington
Colorado
Wyoming
Utah

Idaho

v v v v Vv

All these states allow exchanges of state trust land. These states all
have a board that grants final approval of exchanges. Land valueis
usually determined by appraisals. Land exchanges are apriority in
Colorado, Utah, and Idaho, and consolidation of landsisapriority in
Washington and Idaho.

We also briefly reviewed procedures used by the Bureau of Land
Management (BLM) and the United States Forest Service (USFS).
These agencies have authority to exchange land. Land values must
be equal, or approximately equal, and are determined through
appraisals. Environmental reviews are completed. A recent General
Accounting Office (GAO) report on BLM and USFS land exchanges
noted several concerns with these agencies not following procedures.
In its report, the GAO indicated that these federal agencies did not
ensure land being exchanged was appropriately valued or that
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Conclusion: State Agency
Land Exchange Processes are
Comparable

exchanges served the public interest. We did not identify these
concerns during our review of Montana s land exchanges.

State agency land exchange processes are comparable to one another

and to other states and the federal government. There are differences
in specific procedures, but in general, the processes are comparable.
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I ntroduction

State L and Exchange
Pr ocesses Provide Benefits

Audit scope for this project was limited to state agency land
exchanges. Land exchanges are only one “tool in the toolbox” of
land management. This chapter discusses aspects of land
management and how land exchanges are used to manage state lands.

State agency land exchange processes appeared to provide benefits to
the state and the public by meeting the missions of the agencies
involved. The Department of Natural Resources and Conservation
(DNRC) generates income for trusts and consolidates holdings. The
following table shows income for the six completed DNRC land
exchanges we reviewed.

Table 3
DNRC Average Annual |ncome Comparison
(unaudited)

----------- INCOME -----------

Prior to Current
Exchange Exchange (as of June 2001)
Starr $1,695 $6,095
AA Ranch $75 $2,775
Turner $13,288 $84,166
Mead $130 $0*
Ulm/Makoshika $1,578 $0°
Crow Boundary $50,115 $27,919"
Settlement Act

Totals $66,881 $120,955
! Commercial development or timber sales planned
2Finalized late June 2001
Source:  Compiled by the L egislative Audit Division from
department records.

The Department of Fish, Wildlife and Parks (FWP) obtains and/or
protects land for wildlife management areas, parks, and fishing
access sites. The Montana Department of Transportation obtains
needed right-of-way and disposes of excessland. The Montana
University System adjusts boundaries and consolidates holdings to
improve overal land management. The following sections present a
Page 23
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summary of our findings and recommendations for improving land
exchange processes.

Land managers direct and control what happensto land. At one end
of the spectrum istotal nonuse of land where nothing is done to or
with the land. At the other end of the spectrum would be multiple
use and total care of theland. The owner of the land is responsible
for management. However, some of the rights and responsibilities
for management may be sold or transferred to another entity. When
DNRC leasestrust land for grazing or agricultural use, the state
retains ownership of the land but the lessee is responsible for things
like maintaining fences and roads and controlling weeds.

There are numerous statutes and regulations which control state land
management. The four agenciesin our review were in compliance
with related land exchange requirements. Several concepts used to
manage state lands deserve discussion. These include:

Running accounts

Escrow accounts

Cash equalization payments

Land banking

Consolidating land holdings
Developing land for commercial use
Selling isolated tracts of land

Nogok,rwdpk

The following sections describe these methodol ogies and concepts.

We noted that DNRC uses “running accounts’ for some of its
exchanges with other state and federal entities. Running accounts
are used when an exchange resultsin unequal land values. The
differencein valueis tracked and future exchanges are used to
equalize values. For example, the department entered into a
memorandum of understanding (M OU) with the Montana
Department of Transportation (MDT) in December 1999. The MOU
was established because of the Mead exchange between the two
agencies resulted in a $300,000-plus excess land value to the favor of
DNRC. The purpose of the MOU isto equalize this excess value
with subsequent land exchanges and/or highway right-of-way
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Conclusion: Running
Accounts Help Agencies
Complete Land Exchanges

easements. The next activity using the terms of the MOU isthe
Perma — Pictograph land exchange, which was being devel oped
during our audit. Preliminary estimates indicate DNRC will receive
approximately $200,000 less in land value than it exchanges away .
If the second exchange is approved and values equal preliminary
estimates, the running account balance will be approximately
$100,000 in favor of DNRC.

A similar running account was used in the Crow Boundary
Settlement Act. This exchange was between the DNRC and the
BLM, and exchanged DNRC lands within the boundary of the Crow
Reservation for BLM lands located off the reservation. There were
three phases for this exchange, and the second phase resulted in
DNRC receiving less value in the exchange. However, the first
phase had a positive balance, so the overall exchange had DNRC
receiving greater value. It should be noted that DNRC and BLM
personnel tried to equalize land values prior to finalizing each phase
of the exchange in order to avoid large excess land values.

We questioned the department about its authority for use of running
accounts. According to DNRC personnel, authority lies within the
general Constitutional authority of the Board of Land
Commissioners (Land Board). Basically, the Land Board has
authority to manage trust lands. In Thompson vs. Babcock

(409 P2d 808(1966)), the court said that not every facet of the Land
Board is set out in statute. In order to equalize the excess land value
from an exchange, DNRC must receive less value than it exchanges
away. Based on requirements for equal or greater value, this would
be noncompliance. However, DNRC uses positive excess value as
part of subsequent exchanges, so the overall balance is still positive
and there is no noncompliance. In addition, from MDT’ s point of
view, without the MOU the first exchange would have been a
violation of the equal or greater value mandate.

Running accounts help DNRC and other agencies complete land
exchanges while meeting mandates. Montana s Constitution
reguires equal or greater value in land exchanges. However, the
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Consgtitution also allows for disposal of land according to statute.
Lawsrelating to MDT land exchanges allow for disposal of land at
lessthan market value. Asaresult, equal or greater value is not
aways required. Running accounts provide a mechanism for
accomplishing legal and equitable land exchanges between
government agencies.

Of the FWP files we reviewed, two used “escrow accounts’ to
complete the land exchange: 1) Bridger Mountain, and 2) Bozeman
Ponds. Inthe Bridger Mountain exchange, FWP land adjacent to
Bridger Bowl Ski Areawas determined to be surplus. Bridger Bowl
did not have land to exchange, but because it is a public recreation
area, FWP decided to find suitable land to exchange for its surplus
land. An escrow agreement was signed, and an escrow account was
established to hold the money from Bridger Bow! and titleto FWP's
surplus land pending completion of the exchange. FWP personnel
identified two suitable exchange properties, which were purchased
with money in the escrow account. Use of this methodol ogy allowed
for nonsimultaneous transactions, which are sometimes referred to as
“deferred” exchanges.

The Bozeman Ponds exchange also used an escrow account. One of
the exchange properties was involved in an ongoing subdivision
review. An escrow account was established to hold money and titles
until the subdivision was approved. In addition, a cash payment was
made by the private party to equalize exchange values.

The Constitution provides authority to exchange land that isequal in
value and, as closely as possible, equal in area. We found the four
agencies do not always receive equal acreage in land exchanges. For
example, in the Mead exchange, DNRC received fewer acres (~29)
than it exchanged away (~106). Equal or greater acreage is one of
the seven criteriathat do not have to be met. The department
believed the exchange should be predicated on land values rather
than acreage. As another example, FWP exchanged approximately
67 acres for approximately 49 acres in the Happy’s Inn exchange
with MDT. Inthe Zurich exchange, MDT exchanged about 20 acres
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DNRC Did Not Always M eet
the Seven Land Board
Criteria

Conclusion: The Constitution
and Statutes Provide Broad
Authority for Completing
Land Exchanges

for about Y2 acre. The Montana University System (MUS)
exchanged approximately 54,000 square feet for about 12,400 square
feet.

The Constitution contains language that provides latitude regarding
equal acreage, so an exchange with acreage differencesis allowable.
As aresult, the examples above, aswell as other exchanges with
acreage differences, appear to be permissible. The Constitution also
requires equal or greater value. Requiring properties that are equal

in value and acreage is realistically impractical because rarely if ever
will values and acres be equal. Based on interviews with agency
personnel and review of files, it appearsto be difficult enough to
obtain equal value in an exchange of two separate properties. The
Land Board, in its exchange policy, interprets this constitutional
language to allow consideration of exchanges that would not result in
the exchange of virtually identical acreage. However, the policy
further states that as a general rule, the Land Board prefers to receive
equal or greater acreage and will only waive satisfaction of the
criterion in exceptional circumstances.

For the projects we reviewed at DNRC, we noted one instance where
one of the Land Board criteria was not met: equal or greater income
to the trust. In the Ulm/Makoshika exchange, immediate income of
newly acquired lands will be less per year due to trading croplands,
which generate higher income, for grazing lands. Potential income
opportunities from mineral development or other uses of lands
acquired outside these parks was mentioned in the department’s
decision notice. However, this project did not meet the criteria of
equal or greater income to the trust at the time the land exchange was
completed.

The Constitution, laws, and policy provide some flexibility in land
exchanges. In general, agencies complied with land exchange
reguirements for those projects reviewed. Agencies use the broad
authority of the Constitution and statutes to complete land
exchanges. Processes include running accounts and escrow
accounts, and decisions are made regarding differencesin acreage
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and compliance with criteria. The land exchanges completed under
these procedures were reviewed by the public, in most instances
approved by a governing board, and appear to have benefited the
state and the public.

One procedure not yet discussed is the use of cash equalization
payments. Both FAVP and MDT use cash payments to equalize the
land valuesin an exchange. For example, in the Gallatin Wildlife
Management Area exchange, FWP paid the Rocky Mountain Elk
Foundation $17,300 to equalize the difference between land values.
In the 1995 Thompson Chain of Lakes exchange, FWP received a
cash payment from MDT to equalize the exchange. As another
example, MDT received $65,150 from the Confederated Salish and
Kootenai Tribes to equalize valuesin the Copper Creek exchange.
DNRC does not use cash equalization payments for land exchanges.
The two Montana University System exchanges did not require cash
equalization payments. The Bureau of Land Management (BLM)
and United States Forest Service (USFS) a so use cash equalization
payments to balance out land exchanges, as do all five other states
we contacted.

According to DNRC personnel, cash equalization payments cannot
be accepted in aland exchange because it would then be considered
adirect sale. By statute, direct sales of trust land are not allowed.
Trust land sales are to be by public auction, and proceeds from sales
are to be deposited to the permanent trust.

Equalizing values in aland exchange can be difficult and time
consuming. If land values are unequal, an exchange will probably
not occur. There could be aloss of benefit to the state as a resuilt.
FWP and MDT use cash payments to help equalize values and
achieve goals through land exchanges. While FWP and MDT lands
are not school trust lands, these agencies are held to the same
constitutional mandate regarding land exchanges: disposal of public
land, in an exchange, must be for equal value. By statute (section
30-11-112, MCA), an exchange is an agreement to exchange “one
thing for another, neither thing nor both things being money only.”
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Based on this definition, cash equalization payments appear to be
allowable for trust land exchanges. Cash equalization payments
could provide the department with more flexibility to complete land
exchanges.

Recommendation #1
Werecommend DNRC use cash equalization payments as an
option in trust land exchanges.

Land Exchangeis Only
One Aspect of Land
M anagement

Land Banking

Exchanging land for other land is only one aspect of land
management. For example, the purpose of the Trust Land
Management Division within DNRC is to administer and manage
trust resources for the benefit of public schools and other endowed
ingtitutions. The division is divided into four primary programs: 1)
agriculture and grazing management, 2) forest management, 3)
minerals management, and 4) special use management. Management
activities of these various programs include agricultural leases,
grazing leases, assessment of land condition, oversight of water
developments, timber harvest, reforestation, mineral leasing,
cabinsite and homesite leasing, right-of-way and easements, special
use leases, and land exchanges.

There are anumber of methods available which could make land
management easier and potentially more profitable to the trust.
These concepts are discussed in the following sections.

Land banking is a sale and replacement land management concept.
Land is sold, but revenues generated from the sale are placed in an
account with the intent of purchasing other land to replace the land
sold. Thereisusually alimit placed on the amount of time available
to acquire replacement property. If replacement property is not
acquired within the time frame, the transaction is considered a sale
and the revenue is managed according to statute and other
regulations. This concept has numerous names including deferred
land exchanges, nonsimultaneous land exchanges, assembled land
exchanges, and land replacement.
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The former Department of State Lands contracted with
Bioeconomics, Inc., in 1993 to review numerous aspects of trust land
management and survey operations in other states. This contracted
study is known as the Duffield Study. The Duffield Study
recommended the legid ature authorize establishment of aland
banking system for trust lands. The authors recommended selling
less profitable lands and using revenues to purchase new lands that
will generate significantly greater long-term income for the trusts. In
addition, four of the five states we contacted (Washington, Colorado,
Wyoming, and Idaho) use some form of land banking as part of land
management.

In January 1997, the State Auditor brought the idea of a deferred
exchange pilot program to the Land Board. The Land Board
approved a pilot project on April 21, 1997, but the department has
not pursued development of a program to date. In September 2001,
the Land Board revisited the idea of a deferred land exchange
program. No action was taken by the Land Board at the September
meeting.

According to DNRC management, land banking has not been
pursued due to advice from department legal counsel. The Enabling
Act restricts land sales to public auction and sale proceeds must be
deposited in the permanent trust. Department managers said the
perception of land banking being a sales process has prevented
pursuit of aprogram. However, a program structured to be
consistent with procedures and statutes for land exchanges could
help achieve goals related to the Land Board’ s seven exchange
criteria.

The land banking concept is basically a modification of land
exchanges. Use of land banking for trust lands has been
recommended and the previous Land Board approved a deferred
exchange pilot program. In addition, entities external to Montana
state government are using land banking as aland management tool.
Land banking has potential for improving trust land administration.
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We believe DNRC should determine what actions are necessary to
implement aland banking program for trust lands.

Recommendation #2
Werecommend DNRC establish proceduresto implement land
banking conceptsaspart of trust land management.

Consolidating Land

Section 77-2-203(2), MCA, mandates the Land Board to place
priority on exchanges resulting in consolidation of trust landsinto
more compact bodies. According to Land Board policy,
consolidation of trust lands facilitates land administration and
aggregated land often has greater value and revenue potential. One
reason for this possibility of improved revenueis due to increased
competitive bidding. A larger, consolidated tract of land is more
appealing for grazing, agriculture, or other uses. Thus, more
individuals may want to acquire use of the property, which increases
competitive bidding for leases. While consolidation is one of the
seven criteriawithin the Land Board policy, it can be waived.

Consolidation of land holdings was a recommendation in the
Duffield Study. In the study, the authors reported the objective of
most land exchanges between state and federal agencies was
consolidation. The study’s survey of western states noted
consolidation helps achieve better land management, lower
administrative costs, and greater revenue generation.

A performance audit of state-owned land (#82P-17), completed by
the Office of the Legidative Auditor in 1982, reviewed management
of small parcels of trust land. Thisreview indicated that many of the
state’'s small isolated parcels are unproductive. Auditors
recommended DNRC establish a program to remove unproductive
land parcels and consolidate state lands into more manageabl e tracts.
According to this audit report, the benefits would be:

1. Reduction of administrative costs.
2. Elimination of parcels with potential access problems.
3. Development of proceduresin conjunction with statutes.
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According to a United States General Accounting Office report
(GAO/RCED-00-73), the federal government started using
exchangesin the early 1980’ s to dispose of fragmented parcels and
to consolidate ownership patterns to promote more efficient
management of land and resources. In addition, two of the six states
we contacted use consolidation as a priority for land management.

As discussed previously, there are numerous uses for trust land. One
management option available to DNRC is development of property.
For example, DNRC personndl are currently analyzing the potential
for commercial development of a section of school trust land near
Kalispell currently classified for agricultural use. Thisprojectis
known as the Section 36 proposal. The idea behind development of
property isto increase the revenue generating capacity of the land.
According to section 77-1-601, MCA, “it isin the best interest and to
the great advantage of the state of Montana to seek the highest
development of state-owned landsin order that they might be placed
to their highest and best use and thereby derive greater revenue for
the support of the common schooals, the university system, and other
institutions benefiting therefrom, and that in so doing the economy of
the local community aswell asthe state is benefited as aresult of the
impact of such development.”

DNRC and the Land Board are reviewing options related to
development of trust lands. The department is currently obtaining
public comments on a programmatic environmental impact statement
(EIS) concerning the management of trust lands. The programmatic
EIS will provide aternatives and obtain public comment on the
direction the department and Land Board should proceed in relation
to development of trust lands. According to preliminary documents,
trust lands have historically been managed primarily for sustained
yield of crops, timber, minerals, and other natural resources. The
department, the Land Board, and trust beneficiaries recognize the
need and opportunity to generate increased and diversified revenues
from alternative management strategies. One of these areasis
commercia or industrial development.
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Selling Land

Roadblocks to Effective
Land Management

Some DNRC Tractsare
L andlocked or have Limited
Access

DNRC has some specific propertiesit is currently developing or has
plans for development in the future. The Mead land exchange
between DNRC, MDT, and a private party resulted in DNRC
acquiring two lots on Reserve Street in Missoula. According to
DNRC personnel, these lots will probably be leased for commercial
development. In September 2001, the department issued a request
for proposals to salicit arealtor to market the property for lease. In
addition, DNRC was analyzing ancther potential exchange with
MDT that would result in additional commercial devel opment
property, if the exchange were approved as preliminarily proposed.

Land sales are another aspect of land management. There are
various reasons for selling land, but the main reason noted in our
review was alack of need for continued ownership of the land. For
example, if MDT land is no longer needed for highway purposes, it
is considered excess and can be sold or exchanged. MUS may sell
land to generate funds. Land sales are used more by the other three
agenciesin our review than by DNRC. Initsannual report for fiscal
year 2000, DNRC indicatesit sold 14 residential lots and a 0.2-acre
parcel. Accordingto DNRC personnel, it was the policy of the past
Land Board to not sdll trust land. However, the Constitution and
statute authorize the sale of trust land under certain limitations.
Revenues from trust land sales must be placed in the permanent trust.

A number of conditions prevent DNRC from managing trust lands as
effectively as possible. Some land has limited or no access,
resources are limited, and the process takes time to complete. The
following sections discuss these topics.

The granting of sections 16 and 36 in every township created a
checkerboard pattern of state land ownership across Montana.
Adjacent landownersinclude state, federal, and/or private
landowners. For DNRC trust lands, there are situations where one
landowner owns al land surrounding the trust land parcel. Thisland
isreferred to as“landlocked.” The revenue-generating capability of
trust land can be impacted if the parcel islandlocked.
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In alandlocked situation, DNRC may or may not have access to the
land. Accessto aparcel of land depends on the public road system
and adjacent landowners. If apublic road crosses and/or borders a
tract of land, the owner of the tract would have access to the
property. If there are no public access options to atract, accessis
controlled by adjacent landowners. An adjacent landowner must
grant an access easement for accessto belegal. An access easement
may have limitationsin order to control land use.

Without access, alandowner may not be able to utilize the resources
of the land or may only be able to do so at increased expense. For
example, timber can only be harvested by helicopter if thereisno
road access. Unproductive tracts of land hinder DNRC' s ability to
meet its mandate of administering the trusts to secure the largest
measure of legitimate and reasonable advantage to the state.
According to department personnel, DNRC maintains it has authority
to access trust lands to monitor lease agreements and land conditions.
While DNRC personnel may have access to trust lands, the general
public may not. Thus, the adjacent landowner of alandlocked parcel
of land has control over land management.

Thetrust lands database at DNRC tracks revenue by land use. In
other words, the database can report on revenue generated by grazing
leases or cabinsite leases. The current database cannot provide
information on adjacent landowners or lands generating minimal
revenue. The department isin the process of hiring a contractor to
develop anew tracking system. The new system should provide
more information and data related to land management. While the
department does not know the exact number of landlocked acres it
manages, some department personnel estimate it could be as high as
50 percent.

To facilitate management of isolated parcels, the 1999 L egislature
authorized DNRC to negotiate reciprocal access agreements (section
77-1-617(1), MCA). According to itsfiscal year 2000 report, the
department is actively pursuing acquisition of access to isolated
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Availability of Resources
Can Impact Ability to
Conduct Management
Operations

Time Needed to Completea
L and Exchange Can Affect
the Process

school trust lands to facilitate management and provide increased
revenue to the trusts.

Personnel allocated to land management activities can impact
operations. Constitutional and statutory mandates with regard to
land administration must be addressed first. Other activities are
completed astime alows. DNRC personnel indicated that
identifying land for consolidation, sales or exchanges are not
mandated activities. Asaresult, the department does not have a
program for identifying and disposing of land that isisolated and
only generating minimal income to the trusts. In addition, personnel
do not actively pursue land exchanges.

Funding can also impact land management. Land purchases, cash
equalization payments, development, etc. all require funding. If
funding is not available, these management actions cannot be
completed. DNRC did receive alegidative appropriation of
$116,000 for each year of the 2003 biennium for devel opment of
trust lands for commercial use.

The amount of time needed to complete land exchanges varies from

agency to agency and project to project. The following chart shows
the timelinesfor al land exchanges we reviewed.
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Figure2

Time Framesfor Completed L and Exchanges
(March 1994 through March 2001)
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The time frames in the table above are based on file documentation.
DNRC exchanges take longer than other agencies. One reason for
thisisland exchanges are not a priority for DNRC. Other duties,
which are mandated, such as administration of grazing and
agriculture leases, timber sales, and specia use licenses, take
priority. Asaresult, the review of anew land exchange proposa
may not be addressed for months.

Some specific details of the projectsin Figure 2 should be noted.
The Turner exchange (DNRC) was in the court system for 2 years
and 4 months. FWP' s Wild & Scenic Missouri Sites exchange with
the BLM had Washington DC involvement due to federa funding of
land proposed for exchange. The Mead exchange (MDT) was with
DNRC. MUS completed only two exchanges during our audit time
period.

In comparison, the time frames for completing land exchangesin the
five states we contacted vary from six months to several years. BLM
information indicates their exchange process ranges from 12 months
to two years, if there are no critical issues.

Each Step or Phasein the

The land exchange process is a lengthy process. Each step or phase
Process Can Take Time gep gy p |orp

in the process can cause time delays or lengthen the overall time
frame. However, we did not identify a step or phase that consistently
held up the process. Steps, which were noted to potentially add time
to the process, include the following:

Identifying lands to exchange
Public notice and public hearings
Presentation to a board

MEPA analysis

Appraisals

Closing transactions

v v v v v Vv

Time Framesfor
Completing Land Exchanges
Vary

Each exchange is different and different issues/concerns may arise,
so each project can be delayed for different reasons at different
phases of the exchange.
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Shortened?

The Land Exchange Process
isLengthy

Summary
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A United States General Accounting Office report (GAO/RCED-00-
73) of BLM and USFS land exchanges indi cates exchanges are an
inherently difficult way to convey and acquire land. To exchange
land, you must have two willing landowners who want to exchange
land, have properties valued similarly, and the landowners must
agree with the valuation. It further states that exchanges are
complicated by difficultiesin estimating fair market value. These
statements hold true for Montana' s exchanges. However, our review
indicates that DNRC is the only agency of the four we reviewed that
consistently appears to have alengthy process.

We suggested proposals be taken to the Land Board earlier for
preliminary approval. According to DNRC personnel, they go out
for public comment (scoping) prior to taking a proposal to the Land
Board based on Land Board direction. The Land Board indicated its
desire to get public comments up front in order to avoid surprises
and public conflict later in the process. Based on this direction and
reaction from the department, as well as required time frames for
specific steps, there does not appear to be other areas where
improvements to the time frame are possible or redlistic. However,
cash equalization payments and/or land banking may help reduce
time frames.

The land exchange process seemsto be alengthy process. Of the
four agenciesin our review, DNRC has the lengthiest process.

Managing land involves a myriad of responsibilities. Numerous
activities are conducted to accomplish responsibilities. Our review
suggests land exchanges are an effective method of land
management. Agencies use various procedures to complete land
exchanges. We noted severa areas where operations could be
improved and made recommendations to agency management.

Land exchanges are only one aspect of land management. There are
numerous other activitiesincluded within the overall management of
land, some of which are required by law, such as timber harvests and
grazing leases. For DNRC, these mandates take priority over non-
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mandated activities, such asland exchanges. Other management
activities like consolidation to dispose of unproductive land are al'so
not priorities of the department. 1n a perfect world, DNRC would
identify all unproductive land, dispose of it through exchange, or
possibly even through land banking, and replace the property with
land that is equal or greater in value, equal or greater in acreage, and
generates more revenue for the trusts. The replacement property
would consolidate state holdings and increase access to public lands.
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Reguirements

I ntroduction

Did the State Retain
Equal or Greater Value
for All Land Exchanges?

What isRequired?

An objective of our review was to determine compliance with
regulations within the Constitution, statutes, administrative rules, and
other established criteria. Of specific interest was determining how
the value of land is established, whether the state retained equal
value, the environmental assessment process, and public
involvement. Our findings and recommendations are presented in
the following sections.

Land is an asset that has value, so when it is disposed of its value
needs to be known. As part of our review, we determined how value
is established for land proposed for exchange and whether the state
retained equal or greater value.

The Montana Constitution generally regulates the disposition of land
owned by the state. According to Article X, Section 11 of the
Consgtitution, state land is public land held in trust for the benefit of
the people of Montana. This section further states that no public land
shall be disposed of except in pursuance of general laws or until full
market value has been paid. Public land can be exchanged for other
land, public or private, but the land must be equal in value.

Over the years, the legislature has enacted several laws relating to
land value. Section 77-1-202, MCA, requires the Board of Land
Commissioners (Land Board) to determine the value of the land after
an appraisal by aqualified land appraiser. Sections 77-2-201 and
203, MCA, authorize land exchanges provided that the land is equal
or greater in value. The latter section further requires value to be
determined by an appraisal by a qualified land appraiser. In addition,
policy approved by the Land Board requires equal or greater value
for land exchanges and use of a certified appraiser to determine
value. Policy further states the Department of Natural Resources and
Conservation (DNRC) should consider intrinsic valuesin evaluating
the value of land. Those mentioned include location, proximity to
public lands, recreational opportunities, scenery, and other amenities.
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Statutes related to the Department of Fish, Wildlife and Parks (FWP)
(section 87-1-209, MCA) provide the department and the FWP
Commission authority to dispose of lands, without regard to other
laws, as considered necessary and advisable. This section of law
does provide the department authority to reject offers that do not
equal or exceed full market value.

Section 60-4-201, MCA, allows the M ontana Department of
Transportation (MDT) to establish the manner, terms, and conditions
for land exchanges. For land sales, which MDT uses as guidance for
land exchanges, section 60-4-203, MCA, states land must be
appraised within three months prior to the sale and a sale may not be
made for less than 90 percent of the appraised value.

Section 20-25-307, MCA, requires the Board of Regents (the
Regents) to obtain consideration that equals or exceeds full market
value, which must be determined by appraisal by a certified or
licensed appraiser. In addition, thislaw authorizes the Land Board to
refuse to concur with the exchange if it determines that the exchange
does not return full market value to the state.

Section 15-8-111(2)(a), MCA, defines market value as “the value at
which property would change hands between awilling buyer and a
willing seller, neither being under any compulsion to buy or to sell
and both having reasonable knowledge of relevant facts.” A
common method of determining fair market valueis by appraisal.
The Board of Real Estate Appraisers regulates the appraisal practice.
This board issues licenses and certificates to qualified individuals.
By law, terms commonly used in appraisal practice must be defined
by the Uniform Standards of Professional Appraisal Practice
(USPAP). USPAP defines an appraisal as “the act or process of
developing an opinion of value.”

As noted in numerous appraisal documentsin files we reviewed, the
appraisal processis an orderly procedure of gathering information
from the market that leads to an estimate of value. Market
information can be obtained from numerous sources, but the most
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AreAppraisals Used by
State Agencies?

common sourceis sales of properties similar to the property being
appraised. The three approachesto value are: 1) cost, 2) sales
comparison, and 3) income.

While al three approaches can be used, for the projects we reviewed,
the appraiser indicated the sales comparison approach was the most
applicable method to use.

No matter what approach to value is used, the appraiser must
determine the land’ s “highest and best use.” Determination of
highest and best use is one of the most important factorsin
estimating market value. There arefour criteriathat must be
addressed in determining highest and best use:

Physically possible
Legally permissible
Financially feasible
Highest value

Eal A

The land use that meets the first three criteria and results in the
highest value return to the land is the property’ s highest and best use.

Of the 31 completed or in-process projects we reviewed in the four
agencies, 26 were at a stage where land values had been determined.
Of these 26 projects, 2 did not use an appraisal to determine market
value. For the Lake Mary Ronan exchange at FWP, department
personnel decided to forego an appraisal and use the “asking price’
for land value. The asking price was $2,500 per acre, which was set
by the private party who owned the land. The decision to not
complete an appraisal was based on department personnel’ s belief
that an appraisal may result in adifferent value than the asking price,
and that the private party may not accept another price. The FWP
Commission and the Land Board approved this exchange.

At MDT, personnel used information from Farm Credit Servicesto
estimate the value of private land in the Zurich exchange. Farm
Credit Services provides agricultural and rural property appraisal

Page 43



Chapter V —Other Land Exchange Requirements

services using certified appraisers. In addition, both propertiesin the
Zurich exchange were valued at less than $2,500.

In most instances, certified appraisers were used to determine market
value. DNRC and MDT have certified appraisers as department
employees. These department employees conduct appraisals as well
as review appraisals completed by other department and contracted
appraisers. MDT aso uses right-of-way agents to conduct appraisals
of lands preliminarily valued at less than $10,000. Right-of-way
agents are not licensed or certified appraisers. All four agencies
have contracted for third-party appraisal services. Certified
appraisers conducted all contracted appraisals. In addition, 18 of the
24 projects with appraisals had another individual review each
appraisal.

Conclusion: Appraisalsare For 24 of 26 projects reviewed, market value was determined

Used to Establish Market . . . . -

Value through appraisal by a certified appraiser. We did not specificaly
test whether use of certified appraisers increases the validity of
appraisals; however, we did not note any negative effects on the
appraisal process or determination of fair market value of land due to
use of non-certified appraisers. All appraisals are reviewed and
updated when appropriate.

Was Equal or Greater Value As part of our review, we compared land values to determine if the

E)?tcilgr?gefs??r Land state retained equal or greater value for all exchanges. For all
exchanges we reviewed, the state retained at least equal value on
land it exchanged. MDT did not clearly document values retained
for al its projects. The following section discusses thisissue.

Law Allows MDT to Accept

From our review, it appearsthe law allows MDT to receive less than
LessValue

market value. According to section 60-4-201, MCA, the department
has authority to exchange land and “to establish the manner and
terms and conditions for the exchange.” Thislaw providesthe
department latitude to negotiate aland exchange. Nonetheless, MDT
personnel said they use land sale laws and policies as guidance for
land exchanges.
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Wetested MDT land exchanges for compliance with the statutory
reguirement to receive a minimum of 90 percent of the appraised
value. We noted one project where it appeared this requirement was
not met, and thus, equal or greater value was not retained. Inthis
exchange, department personnel negotiated a cash payment from the
private landowner to finalize the transaction. While negotiations
began at equal value, the end result appeared to be that the
department received 82 percent of appraised value. We reported this
finding to the department, but personnel disagreed with our
conclusion. After further explanation and clarification from
department personnel, we agreed that equal value was retained for
this exchange. However, thefile did not clearly document the value
MDT retained as aresult of the exchange.

The department has procedures in place for administrative
settlements when reasonabl e efforts to negotiate have failed. The
Federal Highway Administration encourages states to use this
processif it will avoid extraneous costs. The administrative
settlement process was used for the exchange noted above, aswell as
for other exchanges we reviewed. According to department
personnel, administrative settlements are used for property being
acquired. Inthe example above, file documentation did not indicate
that the difference between the values of the excess MDT land being
exchanged and the right-of-way and property being acquired by the
department was accepted as part of the administrative settlement. As
aresult, we concluded equal value was not retained. The
administrative settlement processis basically an exchange
equalization process.

The department has limited documented procedures for land
exchanges. Although staff said they follow land sale procedures,
there are noted differencesin protocol for various land exchanges.
While equal value was retained in the exchange noted above, the
department needs to clarify its procedures for documenting value
received for land exchanges. The bureau responsible for exchanges
is currently updating its manual, including developing new
procedures for exchanges. We recommend these include guidelines
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for documentation which clearly shows the values received for land
exchanges. Department management agrees with our
recommendation and plans to establish procedures and inform
department personnel of the need to clearly document land
exchanges.

Recommendation #3
Werecommend MDT clarify proceduresused for state land
exchanges, specifically thoserelated to documenting land values.

Are Environmental As part of our audit, we reviewed agency compliance with the
Assessment and Antiquity Montana Environmental Policy Act (MEPA) and the Antiquities Act.
Regulations Followed? The following sections summarize our findings.

MEPA MEPA requires state government to be accountable to the people of
Montana when it makes decisions that have potential impact on the
environment. State agencies must analyze the significance of
impacts on the environment associated with proposed actions.
Exchanging trust and non-trust lands for other lands are actions that
impact the environment. During our review of files, we checked for
the existence of MEPA documentation.

We noted MEPA documentation in all completed DNRC files
reviewed. For FWP files, we did not locate/review al environmental
documents; however, file documentation indicated an environmental
analysis was completed. The two Montana University System
(MUS) exchanges qualified for a categorical exclusion per Board of
Regents policy (1003.6(V1)(B)) and an environmental analysiswas
not deemed necessary. We noted environmental documentsin MDT
exchanges with other governmental agencies, but not in all files.
Thisissueis discussed further in the following section.

Documentation of MEPA We determined MDT does not complete aformal environmental

Decision-Making at MDT analysis when exchanging excess property. Department staff said if
an analysis were requested, they would complete aformalized
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review; however, it is not normal practice to complete an
environmental analysisfor al exchanged parcels.

The idea behind MEPA isto determine the significance of
environmental impacts from government actions. The MEPA
process helps to ensure the public isinformed of pending decisions,
understands how decisions are made, and makes certain reasonable
aternatives are considered. According to department personnel,
MDT’slegal staff has suggested completion of a checklist
environmental assessment for land exchanges. Discussions with
MDT legal and environmental services personnel further affirmed
that some sort of documentation should be compl eted.

Without documentation of an agency’ s decision-making process, the
public may not be fully informed of agency actions. This can impact
an agency’s accountability. Lack of documentation and reduced
accountability do not meet the intent of MEPA.

According to department personnel, an environmental assessment or
an environmental impact statement is unnecessary in many MDT
land exchanges due to the insignificance of the action. We identified
instances where a hazardous waste analysis was completed when a
significant environmental concern was identified; however, the
analysisis not completed for all exchanges. In addition, it is not
clear whether a hazardous waste analysis would satisfy MEPA
requirements. Development of a checklist form of assessment would
at least provide documentation of the bureau’ s decision-making
process. Department management agrees with our finding and is
developing environmental assessment procedures and a checklist to
complete for al exchanges.

Recommendation #4
Werecommend MDT document its environmental decision-
making processfor land exchanges.
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The Antiquities Act Section 22-3-424, MCA, requires state agencies, in consultation with
the Historical Society, to adopt rules for the identification and
preservation of heritage properties and paleontological remains on
lands owned by the state. The State Historic Preservation Office
(SHPO), under the supervision of the Historical Society, is
responsible for surveying, identifying, documenting, and maintaining
an inventory of heritage properties and paleontological remains. As
part of our audit, we checked files for documentation indicating
agency completion of cultural surveys and/or contact with SHPO to
meet the antiquities mandate.

We noted documentation indicating contact with SHPO and/or
completion of a cultural survey in al DNRC and MUSfiles. At
FWP, we noted documentation in 9 of 11 files. Prior to May 2000,
MDT did not conduct cultural resource reviews. Asaresult of a
pending land sale, MDT identified the importance of cultura surveys
and implemented policy for reviews. All MDT files we reviewed
were completed prior to implementation of policy.

Conclusion: Environmental Based on our review of files, it appears environmental and cultural
and Cultural Resources . . . .
. resources are reviewed in relation to land exchanges. While MDT

Regulations are Followed _ _
does not complete MEPA documentation for all land exchanges, it
appears personnel make informal decisions on the significance of
department actions. In addition, MDT recognized the importance of
cultura surveys and implemented policy to ensure reviews are

completed.
Isthe Publ i_C Adequately We checked files for public notification and public hearing
Involved with Proposed information as required by Land Board policy and MEPA. Our

L and Exchanges? purpose was to determine the level of public involvement in land

exchanges. Notifying the public of proposed land exchanges,
providing the public an opportunity to comment, and responding to
public questions and/or comments as appropriate represents an
effective process.

DNRC has the most requirements for public notice of land
exchanges. The public is notified and provided an opportunity to

Page 48



Chapter V —Other Land Exchange Requirements

Conclusion: The Publicis
Properly Notified

respond during the public scoping process prior to preliminary
approval from the Land Board. DNRC is the only agency of the four
we reviewed obtaining public comment during the initial phase of
the process, aswell as later in the process during the environmental
anaysis. FWP and MUS have statutory public notice mandates that
allow the public to comment on land exchange proposals. MDT
does not have statutory requirements for public notice of land
exchanges. The prior owner or successor in interest of the MDT land
to be transferred must be notified and can request the land be sold
rather than exchanged. This statute was changed during the 2001
legidlative session to require notification to adjacent landowners
rather than the original owner. The new requirement does not go
into effect until October 2001. There are public notification
requirements for the sale of MDT land. Applicable public notice
regquirements were met for the files we reviewed.

Based on our review, it appears the public is properly notified of
proposed land exchanges, and hearings are conducted as needed.
While there may be disagreements with actions taken, nothing came
to our attention indicating the public was not notified or provided an
opportunity to comment as required.
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DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION

TRUST LAND MANAGEMENT DIVISION

JUDY MARTE, GOVEKRNOK 1625 ELEVENTH AVENUE

SIATE OF MONTANA :
DIRECTOR'S OFFICE (406) 444-2073 PO BOX 201601
FAX: [aD&) 444-2684 HELEMNA, MONTAMA 52620-1601

September 28, 2001

Mary Zednick - m
Performance Audit Manager mﬂ \
Legislative Audit Division

State Capitol, Room 160

PO Box 201705

Helena, MT 59620-1703

Diear Ms. Zednick:

! The Department has reviewed the final report on the audit of our Land Exchanges.
Your report contains two formal recommendations and two informal suggestions that we
would like to comment on.

Recommendation #1:The DNRC use cash equalization payvments as an option in
trust land exchanges.

The report is correct in that the DNRC has not accepted cash in lieu of lands in
“land exchanges”. Prior to your audit the department believed that the use of the word
“land” preceding the word “exchange™ limited and restricted the components of an
exchange to “land™ as more particularly defined under Section 70-15-102 MCA. In
addition, it was our understanding that the receipt of cash for fee simple title to land,
regardless of the amount, constituted a sale.

Assuming the audit recommendation is legal, it fails to indicate to what extent
dollars could be accepted in lieu of land. The DNRC feels it would be necessary to have
identified sideboards and a definitive cap on the amount of maney that could be accepted
so that it in no way could be considered a sale.

Because of the subjective nature in which appraisals are conducted and values
concluded, the DNRC believes it might be reasonable to consider an “accuracy rating or
factor” of say up to 10% of appraised value. The DNRC intends to review and
mvestigate this concept further and with approval of the Board, may propose legislation
in the next couple of sessions. Such legislation might actually provide a waiver of
differences of some percentage of appraised value similar to what the BLM did on the
Crow Exchange or allow us to accept a cash payment in lieu of land of up to say 10% of
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the designated appraised value with an absolute maximum currently thought to be around
$500,000.00. There is a caution however with any concept of this type in that private
landowners we deal with may expect reciprocity in these types situations and we may not
have the legal authorities or resources to do so.

Recommendation #2: The DNRC establish procedures to implement Land Banking

DNRC feels land banking would be a very valuable management tool. However,
we question whether there is current legal authority to implement any such program. In
particular §11 of the Enabling Act says that “all lands granted by this act shall be
disposed of only at public sale ...” and “With the exception of the lands granted for
public buildings, the proceeds from the sale and other permanent disposition of any of the
said lands and from every part thereof, shall constitute permanent funds for the support
and maintenance of the public schools and the various state institutions for which the
lands have been granted.” The DNRC feels that the report does not adequately address
these issues.

Further, the report fails to advise or direct the Department as to the current laws or
case laws that might allow us to do this. Ewven if there were current laws, from a practical
standpoint, the Department believes there are a limited number of people who would be
financially able to participate. As your auditors found, the exchange process is lengthy
and takes several years 1o complete. Potential viable scenarios would have their money
tied up for several years while other lands are being acquired. Deeds would not transfer
until replacement properties were found. The DNRC also feels that if the time 1t has to
find other lands were limited to 3 or 4 vears from the time it sold a particular picce of
land, it could very well find itself compelled to acquire another piece of land simply to
meet a deadline and that the resultant rushed decisions might not be the best for the trust
(i.e. the amount of money available from the sales that have been completed might not be
enough to purchase a good piece of property.)

As you know, the concept of land banking or deferred exchanges 1s not new to us.
The Department and the Land Board have been contemplating this for years. It is likely
that the DNRC and the Board will be revisiting this matter and investigating various ways
to get the necessary laws and procedures developed for such a program over the next few
years. It is our hope that given enough time, we would be able to identify viable options
for the development of a program within the current legal framework and/or get the
federal and/or state law changes necessary to implement such a program.
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Suggestion #1: DNRC compile and report the success of land exchanges on a
recular bhasis.

The DNRC intends to put together information similar to that which we provided
to you, and which you included in the report (ref. Table 3 on page 22), and incorporate it
in future Annual Reports.

The DNRC feels some clarification is needed as to a couple of income items on
your table — in particular the current incomes shown as zeros that are attributable to the
Mead and Ulm/Makoshika Exchanges.

The Ulm/Makoshika Exchange with the Department of Fish, Wildlife and Parks
(FWP) was not finalized until June 26th of this year. The lands the DNRC acquired are
currently better suited for grazing. They are being reviewed as to acceptable carrying
capacities and are to be offered for lease before the end of this year so that grazing might
begin next season. The lands the DNRC exchanged to FWP were a mixture of grazing,
croplands, and some unsuitable lands that contained the majority of the bluff area of the
Ulm Pishkun Buffalo Jump. The DNRC and the Board were fully aware that the lands
we acquired may generate a lesser amount of income to the trust at the present time.,
However, fulfillment of the other exchange eriteria and potential for land appreciation
leading to some enhanced future use opportunities justified the exchange.

The Mead exchange was finalized last vear in April. This was a 3-way exchange
invelving lands owned by the Montana Department of Transportation (MDT) and a
private landowner (Mr. Mead). An important segment of the historic Mullan Trail ended
up in the hands of the MDT and is better suited to be preserved and made available to the
public under their management. The lands the DNRC received out of the exchange
consisted of two lots in a commercial area on Reserve Street in Missoula. A recent re-
appraisal of the lots indicates that since the land value has increased from $4/3q.1t. to 56.
This value will be used to set the lease rate. As was pointed out in the report, the DNRC
has been investigating leasing strategies and anticipates entering into a contract with a
local realtor within the next couple of months to help find a suitable lessee for the
property. Once implemented, lease rentals on these tracts are expected to be
exponentially greater than the exchanged lands.

Suggestion #2: DNRC and MDT clarify their MOU with regard to unequal
values at the end of the cited three-year term.
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The DNRC and MDT have met and agreed on language to amend the MOU and
clarify the intent. This amendment will be presented to the Land Board for review and
approval at its regular meeting on October 15, 2001.

Department staff enjoyed working with all the audit staff and feels the interactions
and discussions were very worthwhile. It is good to have confirmation in this report that
we are doing things properly and that we are in fact benefiting and improving the trust.

The DNRC welcomes the opportunity to further discuss any of the items
addressed above with any of the audit staff and/or the Committee.

Sincerely,

Bud Clinch, Director

¢ Tom Schultz, Trust Land Administrator
Clive Rooney, Chief, Special Uses Bureau
Marylee Norris, Real Estate Manager
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= H"J' = Montana Department of Transportation David A. Gat, Directoy

N e pith) i 2701 Prospect Avenue Judly Marntz, Gowerrm
PO Box 201001
S Helerna KT BEQE20-1001
Ccrober 1, 2001

Jim Pellegrini

Deputy Legislative Auditor

Legislatve Audit Division 0CT 4 200)
PO Box 201705

Helena MT 5962C-1705

Subject: Performance Audit of state agency land exchanges
Dear Jim,

Thank you for sending us copies of the final report from the audit of our state land exch

We have already taken action to clanify exchange procedures {or documenting land values and
implement an environmental assessment checklist. Our specific responses to the two
recommendations applicable to this agency are as follows:

Reconmerdation # 3 — “We reconmrend MDT danfy procecdheres awed for state land ex dhangss, speafically these
related to docmerting land wilne.™
MDT concurs with this recommendation. Our Right-of-Way Manual is being re-written
and will include detailed procedures for land exchanges. Any administrative settlements
will be made on the property MDT is acquiring. All exchanged properties will be for [ull
fair market value and will be clearly documented in the file. All new procedures are now
effect and the new manual should be completed in January 2002.

Recoprmrendation # 4 — “We reconmrerdd MDT docirent its emavorsrental decsion making proass for land

ecdngs.”
MDT agrees that its environmental process for land exchanges needs to be improved.
An environmental assessment checklist has been prepared by MDT’s Environment
Services. It is in the process of being reviewed and approved. Upon approval, all sales
and exchanges of MDT properties will include a completed checklist. The pracedure for
utilizing this checklist has been presented to the nght-of-way staff and wll be included in
our new Right- of-Way Manual,

We will continue to look for other ways that we can improve upon the terms and condiions of
an exchange. This will include better clanification, documentation and unifermity of all our
procedures,

< Smcerely,
NS\

Daud A Gal
Directar
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copies: Gary Gilmore, Chief Engineer
John Horton, Right-of-Way Bureau Chief
Greg Hahn, Right- of-Way Operations Manager
Barbara A. Smith, Right-of-Way Real Estate Services Section
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P. 0. Box 200701

Helena, MT 59620-0701

406-444-3186

FAX:406-444-4952

gT 3= 20l Ref:DON754-01
October 1, 2001

Mr. Scott Seacat
Legislative Auditor
Legislative Audit Divsiion
Montana State Legislature
P O Box 201705

Helena MT 59620-1705

Dear Mr. Seacat:

Montana Fish, Wildlife & Parks (FWP) has reviewed your final report on the audit of State Agency
Land Exchanges. [ believe the audit accurately portrays FWP’s land exchange process and program.
Although the report makes no formal recommendations regarding the Department, [ concur with vour
management suggestion that we develop formal land exchange policies and procedures. As we
discussed with vour staff, this change will be implemented.

Thank you for your review, We appreciate the opportunity to work with your staff on these issues.

Sincerely,

, zl;;f;:gener /

Enc: Return copy of report
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MONTANA UNIVERSITY SYSTEM
OFFICE OF COMMISSIONER OF HIGHER EDUCATION

2500 BRoADpwAY + PO Box 2031001 ¢ HELENA, MONTANA S9020-3101 < (406Md44-6570 ¢ FAX (@06)ddd-1469

October 1, 2001
ocT 1 2001

Mr. Scott A. Seacat
Legislative Auditor
Legislative Audit Division
State Capitol, Room 135
PO Box 201705

Helena, MT 59620-1705

Dear Mr. Seacat:

This letter acknowledges receipt by the Office of the Commissioner of Higher Education of the
Legislative Audit Division’s performance audit on State Agency Land Exchanges. We are
gratificd with the finding that the University System land exchanges for the period reviewed
were conducted appropriately and consistent with legal requirements, We also appreciate the
suggestion made that we consider developing a checklist of land exchange requirements to assist
System managers as they envision future exchanges.

Sincerely,

R I G Cts

Richard A. Crofis, Ph.D.
Commissioner of Higher Education
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