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MONTANA FIRST JTJDICIAL DISTRICT COURT
LEWTS ANN CLARK COUNTY

TI{E CLARK FORK COAIITION, A

non'profit organization with senior
water rights; KATRIN CHANDLER,
an individual with senior water rights;
BETTY J. LANNEN, an individual
with senior watgr rights;.POLLY REX,
an individual #ith senior water rights;
and JOSEPH MILLE& an individual
with senior water rights

Petitioners,

v.

JOHNE TUBBS, in his capacity as

Director on the Montana Department of
Nafural Resources and Conservation,
and TTIE MONTANA DEPARTMENT
OF NATURAL RESOI]RCES AND
CONSERVATION, an executive
branch agency of the State of Montan:a,

Respondents

v.

MONTANA WELLDRILLERS
ASSpCIATION,, : ,, I ; ,.

: ',

Intervenors,

Cause No. BDV-2010-874

ORDER ON MOTION
TO STAY COURT'S ORDER ON

PETITION FOR JTIDICIAL
REVIEW

WATER POLICY INTERIM
coMMITTEE2ol5_16

September 3,2015
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v.

MONTANA ASSOCIATION OF
REALTORS and MONTANA
BUILDING INDUSTRY
ASSOCIATION,

Intervenors,

MOIINTAIN WATER COMPANY,

Intervenor.

On Octobe r 17,Z}l4,this Court entered its Order on Petition for Judicial

Review. That decision was appealed on Decernb et 23,20 14 by lntervenor Montana

Well Drilters Association (MWDA). M\MDA now seeks a stay on two aspects of the

aforsnentioned order.

In its order, this Court directed the Montana Department of Natural

Resources and conservation (DNRC) to engage in rule making consistent with the

Court,s decision. The Court also reinstated DNRC's 1987 rule to replace the 1993

rule, which the Court found defective'

Montana Rule of Appellate Procedure 22 allows a district court to issue a

stay in an appeal. The parties generally agrce with the standard to be applied in

determining whether a stay should be issued. (see MWDA',s Mot. Stay Ct.',s Or' Pet'

J. Review, at 8 (Feb. B,2}l5);Pek',s Resp. opp'n MWDA',s Mot. Stay Ct'',s Or'' at 2

(Mar. 27,2015).)

A stav is an.,intrusion into the ordinary processes of administration and

ilit.tf;."t *,,, yygrnia Petroleum iobbers Assn. v. FPC,104 U.S.
'epp. b.c. rcal zsg F .za gzt, g2s (cADC. l ?s 

al (per curiam),'19
u-ffirai"gty;id not a matter of rigtrl evgn if {tq*ab1e_injurySight ^-
otherwise ,.rriiio the appellant,; Virginlg-ry, -C: v. United States,Z7L

us. osg, aii, ql s. ct.'izz,lt L.Ed. 463 (t926). The.parties ald flrc

pubtric, while entitled to both careful review and a meaningtul decrston,
25
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are.also gei.lerally gnt{ted to the prompt execution of orders that the
leglslature has made final,

Nkenv. Holder,556 U.S. 419,427 (2009).

the.Baty requesting^a staythe byrden of showing that the circumstances
justify an exercise olthat hiscretron.

The fact that the issuance of a stay is left to the court's discretion
"does not mean t$t_ng legal standara govern; thrt Ailr;ti.* . : .-;tAi
Poliol to [a court's] discietion is a motion, not to its inclination, britio
its.judgme{; ana its j-udgT-rent is to be guided by sound legal
principles.,"'A. noted earlier, those legal princiirles have 6een distilled
into consideration of four factors: "(llwhetheithe stay applicant has
made a strong slgwing B-ul t q is likely to succeed on the irierits; (2)
whether the applicant will be irrepara6ly injured absent a stay; (3) '
whether issuance of thestay will substantiaily injure the othdrparties
interested in the proceedin[; and (4) *tiiri frr puulic interest iies."
There is substantial overlap between these and the factors governing
preliminary injunctions . . . not because the two are ore and the samle, but
because similar concerns arise whenever a court order may allow or
disallow anticipated action before the legality of that action has been
conclusively determined.

Id. at434 (citations omitted).

Using the above principles, the Court will not place a stay on that portion

of its order which reinstated DNRC's 1987 rule. There has been no showingthat

MWDA is "likely to succeed on the merits," and the Court does not see howMWDA

will be ineparably injured absent a stay. MWDA suggests that it may have trouble

advising its customers as to the proper standard applicable to their various wells, but

the Court does not see this as an irreparable rnjury.

In additioq a stay couid substantially injure other parties interested in the

proceedings. At the hearing, the Court reviewed evidence that other parties to this

proceeding, specifically Mountain Water Company of Missoula and the Montana

Department of Fish, Wildlife and Parks, have been adversely affected by the 1993 rule.

To place a stay on this portion of the Court's order would continue that damage.

il//t25

oRDER ON MOTTON T0 STAY COURT',S ORDER ON pETrrIoN FOR JUDICTAL REVIEW - page 3



10

11

L2

1-3

L4

15

L6

L7

l_8

19

20

2a

22

23

24

Finally, the court does not see how placing a stay on the portion of its

order reinstating the 1987 rule is in the public interest. The Court feels its decision

clearly served the public interest.

As to that portion of this Court's order which required DNRC to engage

in rule making, the Court will effect a stay until the matter is disposed of by the

Montana Supreme Court. The Court is primarily concemed with the argument by

MWDA that this ma6er conceivably could become moot pending the appeal depending

on the exact rule enacted by DNRC. An issue may become moot when a court cannot

grant meani"gfu1 relief or restore the parties to their original position. Plain Groins

L.P. v. Cascade Co. Comrn'rs,2}!0MT 155, n34,357 Mont. 6L,238 P.3d 332. The

ClarkFork Coalition notes that the last time DNRC was engaged in making the rules

with which we are here concemed, it took approximately three years from beginning to

end. While this may or may not be the time frame with which we are here concerned,

there is no good way to judge how long the DNRC rule making could take. Wth the

reinstatement of the 1987 rule, this Court does not feel that any of the parties or the

public will be harmed by a stay concerning the rule making portion of this Court's

order.

Based on the above, IT IS IIEREBY ORDERED, ADJUDGED, AND

DECREED that this Court's Order on Petition for Judicial Review dated

October 17,2014 will not by stayed concerning this Court's reinstatement of DNRC's

prior 1987 rule. However, that portion of the order which required DNRC to engage in

rule making will be stayed 
lTOr, 

a decision by the Montana Supreme Court.

DATED this f, daY of MaY 2A$.

25
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pcs: L_aura Eing/Ivlatthew Bishop
Kevin R. Peterson/Anne W. yates
Abigail J. St. Lawrence
StephenR. Brown
Ryan K. Mattick

TiJMS/clark fork coalition v tubbs ord mor stay.\vpd
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Glient-
MOI{TANA F'IRST JUIIICIAL I}ISTRICT C@

LEWIS AND CLARK COT]NTY

T}M CLARKFORK COALITION, A
non-profit organization with senior
water rights; KATRIN CIIANDLE& an

@i494 with senior waterrighrs;
BETTY J. LANNEN, an indiri'dual with
senior water rights; POLLY REX, an
individual with senior watEr rights; and
JOSEPH MILLER, an individual with
senior water righk,

Plaintiffs,

v.

JOHN E. TUBBS, in his offrcial
capacity as Director of the Montana
Deparfinent of Natural Resources and
Conservafion; and TIIE MONTAI.IA
DEPARTh{ENT OF NATURAL
RES OURCES ANID CONSERVATION
(DNRC), an agency ofthe State of
Montana.

State-Defendants,

MONTANA WELL DRILLER.S
ASSOCIATION,

CauseNo. BDV-2010-874

ORDER ON MOTION FOR
ATTORNEY FEES AND COSTS

latenrenors,
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MONTANAASSOCIATION OF
REALTORS and MONTANA
BUILDING ASSOCTATION,

Intervenors,

and

MOUNTAIN WATER COhflPA}IY,

Proposed Intervenors.

Before the Courl is Petitioner ClarkFork Coalition's motion for attorney

fees and costs under the private attorney general doctrine from Defendant State of

Montana, Departrnent of Natural Resources and Conservation.

FACTS

Montana's constif.rtion requires the legislatuie to 'lrovide for the

administation, control, and regulation of water rights" and to "establish a system of

cenfralized records." Mont, Const. art. D(, $ 3(4). Following the 1972 Constitutional

Convention, the 1973 legislature passed the Montana Water Use Act to *irnplement

Article IX, section 3(4), of the Montana constitution. Mont. Code Ann. $ 85-2-101(2).

The Act requires that water appropriators obtain a permit from DNRC. Mont. Code

Ann. $ 85-2-302. However, solne appropriators are exempted fromthe permit

requirement. Mont. Code Ann. $ 85-2-306. This exempt well statute provides that a

permit is not required when appropriating gound water in low volumes unless it is a

"combined appropriation.o' Mont. Code Ann. $ 85-2-306(3). DNRC's rule defines

combined appropriation as "an appropriation of water from the salne source aquifer by

two or more groundwater developments, that are physically manifold into the same

system." Admin. R. Mont. 36.12.101(13). That is, a pennitwas required for one large

l/t/t

ORDER. ON MOTION FOR. ATIORI\DY FEES AND COSTS - pagcl



L

2

3

4

5

5

7

B

I

10

L1-

L2

L3

L4

L5

L6

L7

L8

r.9

2A

2L

22

23

24

25

well serving 100 homes, butno permitwas required for 100 small wElls each serving

one home, even ifthe amount of water appropriated was the same or greater.

In 2009, Clark Fork petitioned DNRC to declare its definition of

combined appropriation invalid and to initiate rule rnaking to revise it. Joining Clark

Fork in its petition was Montana Fish Wildlife and Parks, Missoula County, Mountain

\ilater Company, the Brown Cattle Company, Northem Plains Resource Council,

Bozeman City Engineer, Stillwater Protective Association, Tongue River Water Users

Associatiorq Trout Unlimited, and fourteen ranchers with senior water rights.

Opposingfhe petitionwas the Montana Well Driller's Association, the Montana

Building Associatior; and the Montana Association of Realtors.

In August 2010, after briefiag and a hearing, DNRC denied the petition

but indicated its intent to mle make on the issue. In September 2010, Clark Fork and

others filed this a petition for judicial review of DNRC's denial. [n November

2010, the parties signed a stipulated agrecment to broaden the definition of oombined

appropriation by rule making within the nefi fifteen months, thereby narrowing the

exempt well statute's loophole. By December, the parlies had modified the agreement

to extend the rule making deadline to July 2013 because House Bill 602 directed the

'Water Policy hrterim Commifiee (WPIC) to study exempt wells and prohibited DNRC

fror,+ rule making on the issue until October 2012. tn May 2013, the deadtine was

extended until October 1, 2013, but no later than December 31, 2013. ln August 2013,

DNRC proposed a nelv rule. The overwhelming majoriry of comments were positive,

but WPIC expressed concem. DNRC withdrew the proposed rute in November 2013,

revised the language, and proposed a new rule in Decernber. The Environmental

Qualtty Council objected to the revised proposed rule, in effect delaying any rule

making which might occur. Mont. Code Ann. $ 2-4-305(9), $ 2-4-306(4).

ORDER ON MOTION FoR ATTORNEY FEES AND COSTS - prge'3
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DI'{RC withdrew the proposed ruIe and informed Clark Fork that no

more attempts at rule making would be made. Clark Fork contacted DNRC about its

violation ofthe agreemen! and the parties 4greed to withdraw the stipulation and

reopen the petition forjudicial review. DNRC clairns that its cooperation in the

process is maaifest, given its voluntary agreementto allow reopening the case when

'?laintiffs were not eligible to re-file a new petition given the time limitations for

filing a petition for judicial review." (DNRC Resp. Pls.' Mot. & Memo. Att'y Fees, at

7 (Feb. 23,2015).)
lJ*,?-'*' ,

breachof ces*a*a#*g the parties' agreement provides both for renewed

challenges to the initial rule and court enforcement ofthe agreement. (Stip. & Ord.

Dismissal, at3-4 (Nov. 10,2010).)

Ia Octcbor 2A14, Ctark Fork prevailed in the petition, i'esulting in ttre

definition of combined appropriation being declared invalid because it conflicted with

Montana Code Annotated $ 85-2-306 and the general purpose of the Water Use Act,

which includes effectuation ofMontana Constitution, article D(, $ 3(4).

ANALYSIS

Clark Fork seeks approximately $197,000 in afiorney fees and costs

under Montana Rule of Civil Procedure 54(d) and as allowed by the private attorney

general dockine. DNRC counters that it is entitledto quasi-judicial immunity and that

Clark Fork has failed to prove the elements trecessary to support a private attomey

general award of fees. As a preliminary matter, this Order only concems Ctark Fork's

entitlement to fees and costs, notthe amount.

Quasi-Judicial Immunity

DNRC argues that its role as hearing examiner gives it quasi-judicial

immunity from any fee claim. Clark Fork countersthat DNRC is not immune fmm

ORDER ON MOTION FOR ATTORNEY FEES AND COSTS - pase {
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liability or fees underMontana law andthat immunity only appties to the hearing

offieer's quasi-judicial actions, not DNRC's failure to promulgate a rule which

complies with the Water Use Act.

Although this petition is procedurally an appeal from the hearing

officer's decision, the actual issue does not concem his action, but simply the

correctness of his legal conclusions about the ukimate question - the propriety of

DNRC's rule. Indeed, this suit concerns a rule which DNRC promulgated as an

a&ninistrafive agency pursuant to legislative authorization. No judicial or quasi-

judicial bodies were involved at any point in the creation of the rule. While the hearing

officer's decision about the rule is indubitably quasi-judicial, DNRC's administative/

quasi-legislative role promulgating the rule is not and does not benefit from immunity.

Furthermore, to hold otherwise would sreate a system ofperverse

incentives in which complainants would be forced to not participate in the

administrative process but instead skip the agency and directty file a declaratory

judgment in which they could recover fees. This makes little sense and encourages

litigation at the e4pense of Montana's right of participation. Mont. Const. art. tr, $ L

Private Attorney General Doctrine

"A party in a civil action is generally not entitled to fees absent a specific

contracfual or statutory provision." Inre Dearborn Drainage Area,240 Mont. 39,42,

782P.2d 898, 899 (1989). However, the Montana Supreme Court has adopted an

exception - the private attorney general doctrine from ,Serrano v. Priest, 569 P.zd

1303 (1977). Montanans for the Respansible Use of the Sch. Trust v. State w rel. Bd.

af Land cotnm'rs,1999 MT 263,n66,296 Mont 402, ggg p.zd 900 (,,Montrusf,,).

The elements considered iu Montana are: "1) the strength or societal

importance of ttre public policy vindicated by the litigation; 2) the necessity for private

ORDER ON MOTION FOR ATTORNEY FEES AFm COSTS - page S
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enforcement and the magnitude of the resultant burden on the plaintift and 3) the

number of people standing to benefit from the decision, rd, and an additional factor

added later: (4) whether the award would be rrqiust. Finke v. State ex rel. McGrath,

2003 MT 48, u 33, 314 Mont. 314, 65 P.3d 576.

Awards under the private attorney general doctrine are recent and rare,

havingbeenupheld on appeal only twice. Ofthosetwo cases, one is of particular

importance to this Court's analysis because it concemed a citizen chatlenge to a water

law statute effecfuating a constitutional mandate. Bitterroot River Protective Ass'nv.

Bitterroot Conserv. Dist.,2011 MT 51, 359 Mont. 393,251 P.3d 13 | ('BRPA IIt).

Societal Importance of Public Policy

Clark Fork argues that protecting Montana's water resourc€s and senior

water righ-.s are public policies of great imporknce enshrined in the Montana

Constitution and protected by the Water Use Act. DNRC counters that no

constifutional interest was vindicated because the oase concerned statutory

interpretation and not a constitutional challenge.

When adopting the private attonney general doctrine, the IVlontana

Supreme Court expressed conccrn that this element could "thrust [courts] into *re role

of making assessments of the relative stength or weakness of public policies further

by their decisions and of determining at the same time which public policy should be

encouraged by an award of fees, and which not-a role closely approaching that of the

legislative firnction.o' Am" Cancer Sac'y v. State,2004 MT 3?6, 1[2l,3ZS Mont. ?0,

103 P.3d 1085 (quotingSerrano,569 P.2d at 1314). trn responsg the Court allows fees

"only in litigation vindicating constitutional interests." Id, In Bacter v. State,2009

MT 449, 354 Mont. 234,224 P.3d 1211, the Court overtumed the district court's

award of fees. That case dealt with a challenge to the aBplicability of the hornicide

ORDER ON MOTION FOR ATTORNEY FEES AND COSTS - page 6
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statutc to physician-assisted death. The district court concluded that to apply the

statute in such a case violated digrity andprivacy provisions ofthe Montana

constitution. The Montana Supreme Court affirmed the decision, but vacated the

constitutional rationale, concluding that the statute's language simply did not apply to

physician-assisted death. That is, no constitutional provisionwas evenremotely

implicated in ths filral deoision. Likewise,inAtnerican Cancet Society,the Court

concluded that private attomey general fees were inappropriate because the decision's

rationale rested on the statute having 'ho force and effect " not because it violated the

constitution. Am. Cancer 
^Soc'H t[18.

However, even issues ofprimarily statutory interpretation car qualiff for

fees under the private attorney general dochine if constifutional concerns are

"integrated into the rationale underlyiug tlre decision" BWA III,\25. As in this case,

the party against whom the fees were awarded in BXPI /// argued that they were

inappropriate because the case was primarily one of statutory interpretation. There, the

Court concluded ttrat "the statutes at issue . . . direcfly implemented constitutional

provisions "" Id., '[ 23. The law in question there was "one of 'a comprehensive set of

laws' enacted by the Legislature to 'accomplish the goals of the constitution,' . . .

which requires legislative" action to accomplish the mandates of the constitution. Id.

Quoting its prior decision from the merits stage, the Court concluded:

Our interpietation of the statute was e4pressly premised upon its
constitutional purpose:

The 310 Law is intended to "protect the use of water for any
useful or beneficial puqpose as guaranteed by The Constitution of
the State of Montana." Section 75-7-102Q), MCA. Fruther, the
Law's puqpose is to fulfill the constitutional directive to'oprevent
unreasonable depletion and degradation of natural resources."
Section ?5-7-102{l), MCA;Mont, Const. art.IX, g 1(3). To
allow the volume ofwater flowing in the Mtchell which is not
consumed by appropriative uses to sirnply cede from the
jurisdiction of the Law designed'to protect the state's waters

ORDER oN MOTION FOR ATTORFIEY FEES AND COSTS - page?
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wodq be to fail "to protect the use of water for any useful or
beneficial puqpose," and would be an "unreasonabie deptetion" of
a state resource.

Id. (quoting Bittercoot River Protective Ass'nv. Bittetoot Corxem. Dist.,2008 MT

377, 346 Mont. 507, I 98 P.3 d 2 1 9 ( BRPA II'). BilPA"II/ is astoundingly similar to

this case. Both concem the invatidation of sodified water law because it fails to satisfu

a constitutional mandate for legislative action to enact the constifution's mandate.

This Court's order on the petition began its analysis with the puqpose of

the Water Use Act:

Article D(, section 3(4), ofthe Montana Constitutionprovides:
"[t]he legislature shall provide for the administratio& contol, and
regulation of water rights and shall establish a system of centralized
records, in addition to the present system of local records." [n enacting
the Constitution, the Water Use Act declares its purpose to be:

[T]o implement [Article D(, section 3(a)] ofthe Montana
Constitrtion which requires that the legislature provide for the
administration, contol and regulation ofwater rights and establish
a system of centralized records of all water rights. The legislature
declares that this system of cenffalized records recogpizing and
establishing all water rights is essential for the documentatior5
protection, preservation, and future beneficial use and
development of Montana's water forthe state and its citizens and
forthe continued development and completion of the
comprehensive state water plan.

(ftd.Pet. J. Review, at 5 (Oct. 17,2014).) The Orderconcludes,'DNRC's

administrative rule 36.12.101(13) conflicts withthe general purpose of Montana's

Water Use Act. . . ." (Id,, at 13.) The purpose, as stated by the legislature, includes

"establish[i*gJ a system of cenfralized records of all water rights" and that such a

system "is essentia[ for the documentatior5 protection, presewation, and funne

beneficial use and development ofMontana's water."

Put more simply, the constitution mandates that the tegislature keep track

of water rights. The legislature passed the Water Use Act to breath life into that

mandate. However, DNRC's nrle conflicted with the statute which codifies the

ORDER ON MOTION FOR ATTORIffiY FEES AND COSTS - pege t
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protections guaranteed in the eonstitution. While decided on statutory grorurds, this

Courts' Order is explicit in integrating the constitutional rationale underlying the

decision.

Necessity and Barden of Prfune Enforcement

Clark Fork argues that the public constitutional issues in fuis case would

nothave beenvindicated without its private enforcement action, which involved a

substarrtial burden. DNRC counters that the necessity of private enforcement is

'nquestionable," citing its power to address exempt well issues through other

administative powers and beoause it had already agreed to do rule making.

"Where a privats suit is brought against a governmental agency or

official, the necessity ofprivate enforcement is often obvious. A governmental agency

cannot be expected to brfurg suit against itself. hi such situations, private citizens must

'guard' the guardians,"" Comm. to Defend Reprod. Rights v. A Free Pregnanqt

Cerrter, 22g Cat.App. 3d 633, 639,280 Cal. Rpt. 329, 333 (1991). It is not clearwho

else DNRC would have vindicate these rights which the DNRC itself has not managed

to do in the last fiive years. Additionally, DNRC's reference to other administative

remedies to exempt woll problerns does not obviate the invalidity of the rule in

question. Finally, DNRC's cLaim that it "already agreed to do rule making," is of littte

value given the DNRC's repeated failure to achieve that goal even while under a

"frequently extended" agreement to do so.

P op u latio n B e netifr ing fr om D eeis ion

Clark Fork argues that "all Montanans benefit from this order" because it

extends to all water rights holders and any Montanan who uses water. DNRC counters

that "it is not clear that many people witl actually benefit from this decision," arguing

thatthere is o'no evidencethat exempt wells will autonnatically adversely affect another

ORIIER ON MOTION FOR ATTORNEY FEES AND COSTS - page 9
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water right,' and that this petition focused solely on the use of exempt wells in

subdivisions. As apreliminary matter, although subdivisions have been used often in

this case a{i an example of the perils ofthe exe,lnpt well loophole, even a cursory

review of the petition reveals that the claim made and relief sought are not limited to

subdivisions.

Just as wBWAIII, this Court's order "clarifie[s] the status of other

public waters." BRPA III,[34. Therg the Montana Supreme Court noted that the

district court "found the case to be of 'statewide importance to a]l Montanans .,,, Id.

Here, DNRC admits in its own brief that "[t]he Deparhnent detennined that the issue

raised was of statewide importance." (DNRC Resp. Pls.' Mot. & Memo. Att'y Fees

Resp., at 4.) Unlike.BrtPl /I/, which only concerned the statute's applicability to one

body ofwater, this case ruIes on a definition applicable statewide. This Court's

deeision benefits all Montanans who are constifutionally guaranteed "a system of

cenfualized records," for the 'oadministration, contol, and regulation of water rights."

Mont. Const. Art.IX, $ 3(4).

.fwtness ofAwurd

Finally, the Montana Supreme Court added a fourttr element ta those it

adopted frow. Sewano: whether an award of fees would be uqiust. Finke,tf 33. There,

the Court concluded that *it would be unjust to.force the Counties to pay for the

unconstifutional actions of the Legislature," when the defendant "neither fashioned nor

passed the unconstitutional law." Id. He,te,DNRC would not be paying for the act of

another, but for its own faihue to promulgate a valid rule.

CONCLUSION

DNRC does not enjoy immunity because it was sued in its adminisfrative

capacity as a rule maker, not for the acts of its quasi-judicial hearing officer" Clark

ORIIER ON MOTION FOR ATTORI{EY FEES AND COSTS - page 10
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Fork qualifies for attomey fees under the private attorney general doctine because it

bore a significant and necessary burden to vindicate all Montanans' constitutional

waterrights in a suit against the partywhich created the invalid rule.

For the foregoing reasons, Ctark Fork Coalition's motion is GRA],ITED.

Clark Fork is directed to file a statement conceming the attomey fees and costs it

requests in this case within fourteen days of the date ofthis order. Within fourteen

days thereafter, DNRC shall inform the Court if it disagrees with the amount, rates, or

hours sought by Clark Fork. If any such objection exists, the Court will schedule a

hearing on the disputed attomey fees and costs.

DATED tlri, EOaV of June 2015"

pcs: Matthew K. Bishop&aura King
Kevin R. Peterson/Anne W. Yates
Ryan K Mattick
Abigail J. St. Lawrence
StophenR. Brown

T/JlvIS/clark ftrt coalitioo v hrbbs ord ooot any fecs costs.urpd
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Comes now the Montana Deparknent of Natural Resources and Conservation and moves

this Court for a stay of the procedural schedule until Septerrber 18, 2015. This stay is warranted

for the good cause shown in the accompanying Brief in Support. The De,parunent's Objection to

Attorneys' Fees and costs would be due Sepiember 18,2015. Plaintitrs supportthis Motion for

Stay.

Respectftrlly Submitted this 6rh day of JulyZ0lS.

DEPARTMENT OF NATURAL
RESOURCES & CONSERVATION
1625 Eleventh Avenue
Helena" Montana 59620- I 60 1

COUNSEL FOR DNRC

By:
futne W. Yates
Special Assistant Attorney General
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Attorneys' Fees and Costs is GRAI'rITED. The Depalffielrt shall serve and file any Objeetionto
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amount of attorneys' fees and costs is not reached between the parties.
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KevinR Peterson
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tauraKing
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Honorable Jeffiey M. Sherlock



1

2

3

4

5

6

7

8

9

10

11

L2

13

14

L5

Jrq Fd\,

Matthew Bishop
Laura King
Western Fnvironmental Law Center
103 Reeder's AlteY
Helena, MT 59601
(406) 204-4852 (tel.)
(+00) 324-80L1(tel.)
biEhop@westernlaw.org
king@westemlaw.org

Counsel for Petitioners

TX{ECI-ARK FORK COALITIOI{, a non-profit
organization, et al"

Civ No. BDV-20L0-874

STATEMENT
CONCERNING
ATTORNEYS'FEES
AND COSTS

JOHN TUBBS, in his official capacity as 
-

Director of Thd Montana Department of Nafirral
Resources and Conservation, et al,,

State-Responderrts,

MOIITANA WELL DRILIJRS ASSOC' et a1',
16

77

1B

t9

2A

2l

n,

23

24

25 HECENEDbY
Moore, O'Connell & Refling

JUlr 2 w 2&1&

Client 

--€i-File 6J lzz -q.o t 
-

IIA}TCYSWEEHEY
iLFHiT 0ffiTRIET OOUFT

?0I5 ,ttl}l 26 A!{ r* t7

MONTANA FTRST JUDICIAL DISTRICT COURT
IEWIS AND CI.ARK COUNTY

Petitioners,

vs.

Intervenors.



1
l

3

4

5

6

7

I
I

10

11

LL

IJ

L4

15

14.t-t

t7

18

19

20

21

.l4

./-t-

23

24

x

TWTRODUCTTON

In accordance with this Court's June 12,2Al5 order granting Petitioners'

(hereinafter "the Clark Fork Coalition's") motion for attomey fees and costs underthe

private attorney general dochine from State-Defendant, the Department of Natural

Resources and Conservation (DNRC), the Clark Fork Coalition hereby submits this

statement on the amount of fees and costs requested in this matter. For the reasons

detailed below, the Clark Fork Coalition respectfully requests fi229,65 in fees and costs

in this matter.l

STATEMENT

A. The Clark F'orlc Coalition's request for attorneys' fees is reasouahle"

In Montana, courts consider seveo factors "under the facts of each case" when

detennining whether a request for a'rtorneys' fees is reasonable. Bittenoot River

ProtectiveAssoc. v. Bittewoot Conservetion Dist.,201l MT 5L,\44,359 Mont. 393,

251 P.3d 131 (citing Plath v. Schonrock,}A03 MT 21, lt 36, 314 Mont. 10L, 64 P.3d

984). These factors include: (1) the amount and character of the services tendered; (2)

the labor, tirne and trouble involved; (3) the character and importance of the litigation in

which the services were rendered; (a) the amount of money or the value of the property

to be aff,eeted; (5) the professional skill and experienee called for; (6) the attorneys'

t This $229,465 figure represents a $32,511 increase from the "fair estimateo' of
approximately $196,954 in fees and costs included in the Clark Fork Coalition's
I.Iovember L9,2AL4 motion. As detailed in this statement, this increase is the result of: (1)

an upward adjustment of Ms.King's hourly rate to $140-160 based on prevailing rnarket

rates for young associates in Helena, see Exhibit C at 11 6; and (2) consistent with
Bitterroot River Protective Assoc. v. Bitterroot Conservation Dist.,20L1 MT 51, 359

Monr. 393,251P"3d tr3L,the additional attorney tinne incurred briefing entitlement to

private attorney generatr fees in this matter. The Clark Fork Coalition's $229,465 figure

does not include the additional attorney time incurred while preparing this statement.
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character and standing in their profession; and (7) the results secured by the services of

the attorneys. Plath, tt 36 (citations omitted).

These seven Plath factors are guidelines for the court to consider. They "are not

exclusive; the tial court may consider other factors as well." Plath,ll36. Courts may

also ernploy the "lodestar approach" when deternnining the appropriate amount of

attorney fees, which is arrived at by taking the number of hours reasonably expended

and multiply*g it by a reasonable hourly rute. Plath,liST (citations omitted),' see also

Laudert v" Richland Cnty. Sheriffs Dep'I,ZAALMT 287, 1'17,307 Mont. 403, 38 P.3d

790 (discussing and applying lodestar approach); Edwards v. Cascade Cnty.,2009 hdT

229,1118, 351 Mont. 360 (same). Application of the Plath factors and the underlying

'olodestar approach" to this case reveals the Clark Fork Coalition's requested fee awmd

is reasonable.

The first Plath factor is the amount and character of the services provided, Plath,

1136. Here, the amount and character of the services rendered in this case were

substantial but reasonable and necessary to achieve the results obtained. As reflected in

the attached time sheets, see Exhibit Gx.) A (attachment) and Ex. B (attachment), work

on this matter began back in 2008, over six years ago, and involved an extensive

administrative process (petition, briefing, and hearing), settlemeut negotiations and

modifications, and briefing and arguing the matter at the district court level" Because this

case proceeded as a petition for judicial review pursuant to $ 2-4-501, MCA and $ 2-4-

7AZ,MCA" the Clark Fork Coalition was required to exhaust their administrative

remedies, see $ 2-4-702(1)(a), MCA, which they did. This administrative process was a

time-consuming and labor intensive process, but innportant.

Petitions for judicial review are confined to the administrative record , g 7-4-7A4,

MCA, so time spent preparing the record, i.e., reviewing and compiling the relevant
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legislative and regulatory history and data and reports on exempt wells aud use of the

..loophole" in Montana, getting declarations from petitioners, and reviewing the best

available science otr impacts and alternatives, is critical to the underlying case (the Clark

Fork Coalition compiled and relied on twenty-eight exhibits during the administrative

process). Indeed, in these types of "record r€view" cases, the entire distict court case is

premised on evidence included in the record and work done during the administrative

process. This time is therefore compensable. As explained by the supreme court, where

administrative proceedings are "intimately tied" to and "necessary" for the resolution of

judicial action, sush proceedings shouldbe considered'?axt andparcel of the action for

which fees may be awarde d;' Sullivan v. Hudson,4gA U'S' 877, S8B (1989); see also

NewYorkGaslight ctub v. carey,447 U.S.54 (1980) (awarding fees for administrative

work because exhaustion of administrative remedies was required).

The second Ptathfactor is the labor, time, and trouble involved. Plath,ll36' As a

general rule, courts shouid "defer to the winning lawyer's professional judgment as to

how much time he was required to spend onthe case.'o Morenov. city af secromento'

534 F.3d 1l.06, 1112 (gth Cr.2008).

Here, as discusse d sapta,this case required a significant amount cf labor, time

and trouble including : (a) evaluating other cases and approaches to close the exempt

weltr loophoie (that failed) and researching Montana water law and the "combined

appropriation" issue, inciuding both the legislative and regulatory history; (b)

researching the need (and how best) to exhaust adrninistrative remedies, inciudlng

review of the available literafi[e, data,'and papers'ofl the exempt well loophole and

preparing a thorough administrative record sufficient to prevail on the merits; (c)

negotiating a stiputated agreement with DNRC, extending the deadlines for that

agreement (on two occasions), and then having to re-open the case and dissolve the
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agreement; and (d) engaging in two rounds of briefing and npo hearings (at both the

administrative and diskict court level).

Notably, in preparing this statement for fees and costs, Mr. Bishop and Ms. King

carefully reviewed their respective time sheets for this matter, exercised sound billing

judgment, and omitted over 200 hours of time they considered to be excessive,

redundant, or otherwise unnecessary. See Ex. A (attachment); Ex. B (attachment).In

addition, Mr. Bishop and Ms. King also removed time iogged by legal interns, time on

administrative tasks, and time by other WErc aftorneys who reviewed the papers. Given

the significant amount of time, effort, and labor this six year case required, the Clark

Fork Coalition's request for reimbursernent for of 1,274 hours of attomey time is

reasonable. See Ex. C at $ 3 (total hours expended in this six year case are reasonable);

Ex. D at il 9 Game).

The third Plath factor is the character and importance of the litigation Plath,fr

36. As recognized by this Court in its Octcbet L1,2014 order on petition for judicial

review and June LZ,2O15 order granting private attorney general fees, bringing and

prevailing in this case againstDNRC was of critical importance to Montana's water

resources (bottr ground and surface), existiug water rights holders in Montana, and

ensuring state agency cornpliance with state law, including the Montana constitution. As

this Court recognized: "the [Montana] constitution mandates that the legislature keep

track of water rights. The legislature passed the Water Use Act to breathe life into that

mandate. However, DNRC's rule conflicted with the statute which codifies the

protections guaranteed in the constitution.':'Jtxte 12, 2O15 Order at 8-9.

Indeed, as a result of this litigation, water permits, which ensure water is

physicaily and legally available for appropriation before new use$ are approved, are now

required for all large consunnptive water uses, including in closed basins regardless of
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whether or not two or more wells are'lhysically manifold" together. As such, the

massive exempt weli "loophole" created by DNRC's namow definition of "combined

appropriation" is now ciosed, thereby protecting Montana's water resource and existing

water rights holders. This is significant.

The fourth Plathfactor is the amount of money or the value of the property

affected by the Coufi's desision. Plath,tl36. In Montana, our precious water resources,

including ow rivers and steams and limited groundwaterresourctrs - all of which

belong to the citizens of this state, see Mont. Const. Art. IX, $ 3(3) - are priceless. No

amount of money or mcnetary value can be placed on ensuring our water resources are

properly managed, protected, and preserved for fufure generations. See Mont. Const,

Art. IX, $ S(+); $ 85-2-101(2), MCA (purpose of the Monrana Water Use Act).

The fifth and sixth Plath factors pertain to the professional skill and experience

called for in this ease and the attorneys' character and standing in their profession.

Plath, tl 36. These types of cases are complex, time-consuming, and labor intensive and

require specialized knowledge in administrative and nattrral resource (water) law. As

explained by Sarah McMillau, co-counsel for plaintiffs in the Bitterroot River Protective

Assoe matter, these types of cases "are complex and difficutt to prosecute, in part

because state agencies like DNRC (as well as federal agencies) are afforded

considerable deference, These cases are also time consurning, requiring counsel to

research and understand the legal theories and importantly, build an administrative

record for DNRC and the Court to review." Ex. D at fl 9..

As detailed in the attached declarations and as"revealed by the timesheets; Mr.

Bishop and Ms. King are members in good standing of the state bar and respected

attorneys in the field of administrative and natural resource law who brought their

experience and skill to this matter. Ex. A at ll L0; Ex. B at ltB; Ex. C at 114; Ex. D at ll
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10.

Mr. Bishop has practiced administrative, natural resource, and environmental law

exclusively for more than sixteen years and is currently the director of the Western

Environmental Law Center's (WELC's) Northern Rockies Office in his hometornrn of

Helena, Montana. WEL,C provides pro bono or, in limited circumstances, reduced or

nominal fee representation to organizations, connmunities, and individuals working in

the public interest. Ex. A at t[ 7. As director of WELC's Northern Rockies Office, Mr.

Bishop is an "experienced litigator in environmental and natural resource cases, well

respecteC, and among a snaall class of specialists in this gpe of litigation." Ex. C at ![ 4;

see clsoEx. D at tt L0 (same). Over the years, Mr. Bishop has litigated over thirty-five

natural resoutce cases involving water (quantity and quality), wildlife, and public land

management and obtained a favorable outcome for his clients (via a court order or court

approved setflement) in over seventy-five percent of those cases. ,See Ex. A at lt I (listing

cases and outcomes).

Mr. Bishop is requesting an hourly rate of $220 -$280 in this matter, depending

on the year in which the work was undertaken. See Ex. A (attachment). This is a

reasonable request given Mr, Bishop's overr sixteen yeani of experience and reputation in

the natural resource law commuaif. Ex. A at 11 8; see elso Ex. C at tf 6 (Mr. Eishop's

"requested rate of $220-28CI per hour is reasonable in this case and comparable to market

rates for sirnilarly experienced attomeys in Montana.'); Ex. D at ![ 11 (same); Native

Ecosystems Councilv. Weldon,921 F.Supp.2d 1069, 1078 (D. Mont. 2013)

(recognizing Mr. Bishop as an "experienced practitioner of environmental law'!).z The

2lnWeldon, Tirn Bechtold, an attorney with trra years less experience than Mr.
Bishop, was awarded $280 an hour for work performed in 2012. 921 F.Supp.2d at i079.
This is the sarne rate Mr" tsishop is requesting for work perfornned lrl,201.4 and 20L5.
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rat8 requested by Mr. Bishop in this ease is also trower than rates Mr. Bishop recent$

negotiated and obtained in other matters in federal court.,See Ex. A at tt 13.

tuIs. Kingjoined wELC's Helena ofifice in september,2013. Ex. B. attf T.I\65.

King focuses her time ou environmental, administrative, and natural resource law

exclusively and worked with Mr. Bishop on this case. Ex. B. at'[tI 1-2. prior to joining

WErc, Ms. King was the senior editor of the Harvard Environmental law Review and a

research assistant atHarvard's environmental law clinic. Ex. B at ![5. She also taught

environmental law at Boston College and contributed over 1.600 pro bono hours on

environmental matters while in law school, including work on water quality and quantily

issues in Montana.Id. at 15-

Ms. King is requesting an hourly rate of $140-160 in this matter, depending on

the year the work was done. This is reasonabie and below the market rate charged by

new associates at law firms in Helena. See Ex. C at if 6 ('?ny firrr charges $150-1?5 for

their work and one associate was awarded fees of $200 per hour in 20L4"); Ex. D at 1l Ll

(Ms. Kingos rates of $140-160 "are appropriate for her level of experience.").

Finally', in assessing the reasonableness of a fee award, courts consider the results

secured. Plath, tt 36. As discussed supra and recognized by this Court in its October L7,

2014 order on the merits and June 12,201,5 order granting the Clark Fork Coalition's

motion for attorneys' fees and costs under the private attorney general doctrine, the

results secured in this case are significant and importaxrt to all Montanans. "The Court's

decision benefits all Montanans who are constitutionally guaranteed'a systena of

centralized records,' for the 'administration, control, and regulation of water rights."'

June L2,2015 Order at 10 (citing Mont. Const. Afi. IX, $ 3(4).

7
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B. Fetitioners request for costs is rcasonable.

As reflected in WELC's expense repor! see Ex. A (attachment), the Clark Fork

Coalition seeks a total of $1,466.43 in expenses in this matter. This figure includes a

court filing fee, legal research on Westlaw, postage and delivery and printing charges.

Ex. A (attachment).

CONCLUSION

For the forgoing reasons, Petitioners respectfully request an award of $229,465 in

reasonable attorneys' fees and costs in this matter. This figure is surrmarized as follows:

Attorney Rate(S) Hours Fee total

Matthew Bishop $220-$280 7S6.5 $173,311

Laura King $140-$160 488.1 $54,688

Total F'ees

Total Costs

82n,999

$1,466

GRAND TOTAL (Tees and Costs) = $229,465

In its June 12,2015 order, this Court statedthat if DNRC "disagrees with the

arnount, rates, or hours soughf'the Court will "schedule a heariag on the disputed

attomey fees and costs." Order at 11. The Parties (the Clark Fork Coaiition and DNRC)

have agreed to explore settlement of this request for fees and costs. As such, in order to

accommodate the settlement talks, and due to briefing deadhnes in other matters as well

as an upcoming family vacation (that was scheduled back in 2OL4), the Clark Fork

Coalition respectfully requests any future hearing in thi,s matter, if necessary, be set for

sstr0stim6 after August 31",20L5.

I
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Respectfully submitted rhis Z6k day of June, 2015.

103 Reeder's Alley
Helena, MT 59601
(406) 324-8011 (tel.)
(406) 2M-a852 (tei.)
bishoo@westernlaw.ors@
Counsel for the Clark Fork Coalittoa et al.

CERTIETCATE OF SERVICE

I hereby certi$ that on this 26e day of June, 2AL5,I sent, via U.S. Mail, a copy of

this fitring to all of counsel of record in this matter.

I



MONTAI{A FIRST JUDICIAL DISTRICT
LEWIS AND CLARK COUNTY

THE CLARK FORK COALfflON, a non-profit
organization, et aI.

Petitioners,

vs.

JOHN TUBBS, in his official capacity as

Director of The Montana Department of National
Resources and Conservation, et al.,

State-Respondents,

MONTANA WELLDRILLERS ASSOC. et al.,

Intervenors.

STATE OF MONTAhTA
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Civ No. BDV-2010-874

AIIFIDAVIT OF
MATTHEW K.
BISHOP

I, MATIHEW K. BISHOP, being first duly sworn, state as follows:

1.. I served as lead counsel in this matter and am submitting this declaration in

support of Petitioners' motion for attorneys' fees and costs in this matter.

2. In my capacity as lead counsel in this matter,I conducted and/or supervised all

work on this case. This includes, but is not limited to, researching and developing the

legal theories, meeting and discussing the matter with the clients (and keeping them

updated on the progress of the case), drafting the original petition for declaratory ruling
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and request to amend rule 36.L2.101 (13) submitted to DNRC, preparing the record and

exhibits for the petition, drafting the briefs and attending the hearing at the administrative

level, researching various legal claims and theories, reviewiug all relevant documents

contained in the administrative record for the titigation, negotiating and modifying a

stipulated agreement with DNRC, attending various interim legislative cornmittee

hearings, assisting with briefing the matter in district court, helping Ms. King prepare for

the hearing, and assisting with drafting Petitioners' motion and supporting memorandum

for fees and costs. Work on this matter began back in November, 2008 (over six years

ago).

3. In preparing Petitioners' motion for fees and costs, I compiled all ^rhe hours

spent on rhis matter by mysetf. My time sheets, see Attachment, contain all of my time

spent on this matter. My time and the expense records for this matter were kept

contemporaneously and accurately reflect the achral time spent and expenses incurred in

this case. I recorded my time using a computer progtam called Timeslips. The Western

Environmental Law Center (WELC) has a financial officer who manages and reviews our

time and expense entries. WELC is audited each year and our accounting practices meet

or exceed industry standards.

4. In exercising sound billing judgment, I carefuIly reviewed my time sheets and

omitted excessive, redundant, and otherwise unnecessary time, including but not limited

to time spent attending interim cornmittee hearings, time spent discussing the matter and



legal theories with a legal intern (and all intern time), time spent on travel and meetings

with clients, time on media contacts and time spent on certain communications with

clients and opposing counsel.In my opinion, the total hours, expenses, and award sought

in this matter over a six year period is reasonable.

5. In rny experience practicing public-interest environmental law at WELC,I know

that cases of this type are very time consuming, complex, difficult, and risky given the

deference courts afford agencies (state and federal). I also know that people who seek

attorneys to take these kinds of cases often do not have the resources to hire a private

attorney and have a hard time finding able and experienced attorneys such as the ones in

our firm willing to take such cases on a pro bono basis. WELC has a large and active

docket of cases, but we must still turn many prospective cases away each year because we

simply cannot meet the demand for representation by attorneys who specialize in the

practice of public-interest environmental law.

6. I obtained a ts.A. in History from Whitman College in 1993 and received my

J.D. from Vermont Law Schoot in 1998. I chose to attend law school - and enroll in

Vennont Law School's environmental law program in particular - for the sole purpose of

studying and practicing public-interest environmental and uatural resource law. While

attending law school, I took classes on administrative law, federal natural resource law,

water law (both quantity and quality), environrrental law, and pollution control law. I also

participated in an environrnental moot court competition, completed two independent



research and writing projects on issues of natural resource law, and graduated in the top

257o of. my elass.

7. I joined WELC's Southwest Office in Taos, New Mexico as a staff attomey in

October, 1998. I am now Director of WELC's Northern Rockies Office in Helena,

Montana where I practice public-interest environmental, administrative, and natural

resource law exclusively. Consistent with our mission, WELC provides pro bono or, in

limited instances, reduced and nominal fee representation to organizations, communities,

and individuals working in the public interest.

8. Since joining WELC in 1998,I have represented clients in numerous

environmentai and nafural resource cases and matters pursued under various federal and

state environmental statutes, including National Environmental Policy Act (NEPA),

National Forest Management Act (NFMA), Clean Water Act, Endangered Species Act,

Wild and Scenic Rivers Act, National Historic Preservation Act (NFMA), Federal Lanrt

Potiey Management Act (FLPMA), the Montana Water Use Act, Nevada water law, and

the A.dministrative Procedures Act. These cases include the following:

Friends of theWitdswanv. Vermillon, 13-CV-66-M-DLC (D. Mont. February L0,

20L5)(successful settlement requiring changes to h'apping in lynx habitat, final
approvai from comrrrission pending).

NationalTrust for llistoric Preservationv. Suazo,2015 WL L43263? (D. Ariz.

201,5)(successful challenge to Sonoran Monument plan allowing target shooting)'

Friend,s of the Wild Swan v. Weber v. Christianserx, T6T F.3d 935 (2014)

(unsuccessfut challenge to timbers sales on South Fork of the Flathead).
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The ClarkForkCoalitionv. Tubbs,Cause No. BDV-20L0-874 (L" Judicial Dist.
Montana oct. 17, 20L4) (successful challenge to exempt well rule, appeal
pending).

The New Metcico Off-Highway Vehicle Alliance v. Forest Service,l:L2-ctt-01272-
WJ-GBW (D. N.M. July 25, 20L4) (successful defense of travel plan for Santa Fe
National Forest) (co-counsel).

Friends of theWild Swan v. Ashe, L8 F.Supp .3d L077 (D. Mont. zol4) (successful
challenge to U.S. Fish and Wildlife Service's delay in preparing recovery plan for
threatened lynx).

The Pryors Coslitionv. Weldon,55L Fed. Appx. 426 (gth Cir. 2014) (unsuccessful
ehallenge to Forest Service's travel plan for Pryor Mountains).

M ontana Wilderness Associntion v. C onnell, 725 F.3d 988 (gth Cir. 2013)
(successful challenge to BLM management plan for Missouri Breaks National
Monument).

The New Mexico Aff-Highway VehicleAlliance v. Forest Service,540 Fed. Appx.
877 (10th Cir. 2013) (successful appeal of district court order denying
conservation groups intervention) (co-counsel).

Helena Hanters &Anglers v. Maurier, No. BDV-2012-868 (1" Judicial District,
Montana, 2O13)(successful challenge enjoining Montana from authorizing
recreational trapping of wolverines).

WesternWatersheds Project v. Buchanan, No. 11-cv-354J (D. Wy.
20L2)(successful settlement directing Forest Service to remove fencing and corral

to protect pronghorn urigration).

Friends of theWildswan v. USFS,875 F. Srpp. 2dlL99 (D. Mont.
20L2)(successful challenge to authorization of timber sale in lynx critical habitat).

Russell country sportsmen y. usFS and MWA, 668 F. 3d 1037 (9th cir.
2011)(successful defense of Forest Service's travel plan in Little Belt mountains).

WitdEarth Guardians v. Steve Guertin et a1.,10-cv-1959-AP (D. Col. 2011)

(successful settlement requiring rule to list lynx in New Mexico).
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Alliance for the WiA Rockies v. Cottrell,632F.3d Ll27 (grh Cir. 201l)(successful
challenge to salvage sale)(co-counsel).

Amigos Bravos y. U.S. Delmrtmenr o/Energy, CV-09-137 (D. N.M.
2011[successful settlement requiring clean up of Los Alamos, permit, and funds
for clients).

River Runners for wilderness v. Martin,sg3 F. 3d 1064 (9th cir.
2O10)(unsuccessful challenge to plan for Grand canyon)(co-counsel).

G re at Basin water Network v. state Engineer, 243 p . 3'd gLz (Nev.
2OlO)(successful challenge large appropriation of water for [,as vegas)(co-
counsel).

Helena Hunters & Anglers v. Tidwell" 841 F. Supp. zd tlzg (D. Mont. 2009)
(successful challenge to authorization of biathlon project).

wildlands cPfi v. Tidwell, Cv-09-75-M-DwM (D. Mont. 2009)(successfirl
settlement directing analysis).

NrCANv. u.s. Department of Transportation,s4s F. 3d1147 (9th cir. z00s)
(mixed resuit in chaiienge to highway projeet).

WildEarthGuardinns v. Hall,08-cv-00676 - RMU (D.D.C. 2008) (successtul
settlement directing 12-month finding on lynx).

Center for Native Ecosysterns v. Wildlife Services, No. 03-11.52 (D. N.M.
2008)(mixed result via stipulated settlement agreemeut)

Forest Guardians v. Forsgren,478F. 3d 1149 (10th Cfu. 2007) (unsuccesstul
challenge to Forest Service's faiiure to consult on lynx).

Center for Bialogical Diversity v. Norton, CV-01-WM-435 (D. Col.
Z005)(unsuccessful challenge dismissed on standing grounds)-

Coalition of Arizona et.al. v. U.S. Ffsh&Wildlife Service &Defenders of Wildffi,
CV-03-O05O8 (D. N.M. 2004) (successful defense of Mexican gray wolf
reintroduction program).



Arizana WildW F ederation v. G alden, CV,02-0997-P[D(-RCB (D.tu iz. ZOCI4)
(successful settlement directing analysis and protection of seasonal wetlands).

Amigos Bravos v. Greene, CV-00-1615 (D.D.C. 2003) (unsuccessfut challenge to
EPA approval of voluntary TMDL).

Center for BiolagicalDiversity et. al., v. Venewan,33S F.3d 849
(gthCir. 2003) (successful challenge directing consideration of 5? wild and scenic
rivers), amended opininn,3g4 F. 3d 1108 (settlement reached following remand).

Amigos Bravos v, Norton, cIv-01-1021-Mv-JHG (D. N.M. 2002) (successtul
settlement requiring removal and reclamation of gravel mining operation on rim of
the Rio Grande Gorge).

Grand Canyon Trust v. FAA,290 F. 3d 339 (D.C. Cir. 2O02)(successful challenge
to agency decision to expand airport near Zion NP)(co-counsel).

Center for Biological Diversity v. Andre,CV-01,-1106-WPJ (D. N.M. 2ffi7'r,
(unsuccessful challenge to timber sale, no appeal as sale was cancelled).

AmericanRivers, et.al v. Towns,CV-01-921-JAT (D. Ariz. 2001) (successful
setiiement directing plan for Verde Wiiti anri Scenic River, ciean up river area, and
interim protection).

Amigos Bravos v. 8PA.,236 F.3d 621 (10th Cir. 2001),vacated on mootness
grou.nds,200l WL 2672A6 (March 19,2001) (successful challenge, eventually
results permit for discharges from waste rock).

New Mexico Cattle GrowersAssoc. ef al. v. U.S. Fish andWildw Service, et al.
and Defenders of Wild,W et al.,Civ. No. 98-0367 (D.N.M. Oct. 28, 1999)

(successful defense of Mexican wolf reintroduction program).

9. In addition to the rnatters listed above,I am currently developing or litigating

seven additional matters (allin federal court).

trO. I am currently a member in good standing and admitted to practice in Montana,

New Mexico (inactive stats), and Oregon (inactive status).I am also admitted to practice



before the United States District Court for the Districts of Montana, Arizona (pro hac

vice), Colorado and New Mexico, and the United States Court of Appeals for the Ninth,

Tenth, and D.C. Circuits.

11.. I have spoken at numerous seminars that qualify as Continuing I*gal

Education (CLE) fot attorneys. I typically speak on at least one panel every year at the

Publis InterestEnvironmental Law Conference (PIELC) at the University of Oregon

School of Law in Eugene, Oregon. I also spoke on exempt wells at PIELC and at the

Seminar Group's Montana Water Law conference in Helena in 2010 and testified as a

legal expert on the Clean Water Act at a State of New Mexico Water Quality Control

Commission (WQCC) hearing.

12. Based on my speciatty and experience in environmental, administrative, and

natural resource law over the last sixteen years, the skills needed for this case, the rates I

have obtdined in other matters (via settlement), and rates other attomeys in Montana with

similar experience have sought and obtained in similar cases,I am seeking an hourly rate

between $220 - $2SO an hour in this matter, depending on the year the work was

undertaken. See Attachment.

13. I believe these requested rates are reasonable and consistent udth (if not lower

than) the noarket rates of attorneys with similar skills and experience in Montana. These

rates are.also lower than rates I have obtained in federal court in Montana via settlement.

For example,inFrirlrtds of theWild Swanv. Ashe,18 F.Supp.3d'1A77 (D. Mont" 2OL4)
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we teoently reached an agreement on attorneys' fees and costs with the U.S. DeparEnent

of Justice based on a rate of $3ff) an hour for work I performed in 2014. lnMantana

Wilderness Association v. Conne$ 725 F.3d988 (9th Cir. 201.3) we reached an

agfeement on attorneys' f,ees and costs based on a rate of $280 an hotr for work I

performed in 20L3.
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SUBSCRItsED AND SWORN T0 before me by

this &t- day of J rrrr."A- ,2015.

for ff State of Montana
n 
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Ezt-e I Atiorner I Descriotioa Rate I firne Omit Announ{
1/192008 t Bishoo Researching exemnt wsll statute and leeis. hlstorv 2mt 3.60 I 792.04

l'il?1t2.gJ,8 Bishon Reseatching exemot well issue - statlreE lesis- hisiorv 220 I 2,50 5s0.00
t2{2t2W8 Eislrop lrep for call w/ clienas re: exenapt urell (.9), conf. call (.S), follow up

:.2\
2ZO 1.90 418.00

1211U20/.t8 Bishop Rescarching - montana water law (2.8) and readins cas€s (2] 224 4-80 r.056.m
tu17t2ffw Bishon all w/ TD rc: rulemakins 220 o-rul 88.00
v7noag Bishop Researching exempt well cases (1.2), rcviewing the file, including

hvdro reoorts (2) coresn. wl clients fl)
230 4.ZO 966.00

9n6tze09 Bishop File Review - reviewing letterleomment.s fiom clienVDNRC (1),
readins rcports (.8)

2t0 1.80 414.m

912112W9 Eishop File Review - prep for meeting w/ TU (2) reading repors,old
commenN. artd researchino best lepal aooroach (2-9'l

230 4.90 2.00 6ffi.4{

9t22/2809 Bishon Drep for and travel to/from boz for meetinE w/ TU re: rule challenee 230 6.50 6.50
9t2312W9 Bishop Resarching lepl approach (1.Q, reading MCA, ARM (1), gening

info. on wells ftorn DNRC (2)
230 4.?O 1,081.00

9fl4nffig Bishoo Researchinq exemDt well imoacts isslre and readins DNRC reoon 230 r-80 414-&l
9t?stams Eishop Researching lepl approaeh (3), prep for and meetingW TD from Mt.

Smanh G. rc: Iawsuit (2)
230 5.00 2.00 69{},m

913*l2QW tsishop Researching MCA for petition (1.5), printing docs and orgniziog files
(2.fl in oreo for oetition (3.8'!

x0 7.80 L,?94-00

l0l1/2009 Yishop rescarchirg MCA, legis. history and mle history tor petition (6), case

law research (.6), meetingw/ intern re: issues (.5) and call/follow up
W DNRC re: water ridrts (1)

230 8i0 1.50 l,5l8.w

taru2w9 Eishop drafting potition - backgrornd section re: const./hdcA (7), m€Etingwi
TD re: mtition f1.5)

370 8.50 1.50 2,590.00

tot5t2ffi9 .Bishop lnfting petition (5.5), reading caxs/backgrounC re: water
rishtvDermittinq in monuna (2.2)

230 7.19 1,7?1.00

1016/2009 .Bishop ilra&ing petition (4), reading cases rer I*{CA (1.2}, meeting W intern
re: issues and his lesal research for Detitiotr (2.2)

230 7.4$ .) 7fi I,X96.m

10t7tz{wg " Bishoo lraftins oetition (5.2)- rasearch for netitlon (2) 230 72fr 1.656.m
r0/8/2009 Eishopr dtaftinS, oditing, and revising petition (6), call wl potential client re:

issues (.21
230 6.20 1,426.00

1*J912W9 Bishoo leditinc oetition (3), correso. W clients re: issues/appmach (.9) 230 3.90 897.@

10/16/2009 Bishop lcall d TD and I Z re: next stcpc (1). research and preo for call {1) 238 2-00 2.00

tctzll2ca9 Bishoo lMiscellaneous - corresD. w/ TD re: dec. and review of octition 230 1.20 2?6.0C

10t2,9t2049 Bishoo Researchins issues and reviewine tile for oetitiiton to DNRC 230 3,m 897.00

I 0/30/2009

-ltrnoo
reading WPIC te$timony (2.1), researchirg isiues (3), and draftng
oetition (2)

230 7.10 t,633.(m

11.flnmg Bishop lraftinp netition 230 6.3u 1.449.&)

11Rt2f0]9 .. BishoD lraftins netition (3.8) readins studies (2) 230 5-80 1.334.00

11/4/2m9 Bishoo Craftins DNRC netition 230 7.20 L.656.00

lustzwg
.Bishop

drafting petition(S.4), rcssarching legis. historylrule history (2.4),
readins DNRC studv (1)

234 8-80 a024.00

IUIADOO9 Bishoo {r*fiinc/er{itino *rition 11 6\ norrsn u/ dcclemnf< l, ?} 23fr s.80 1334.m
t1l11l2nw -Bishop

:

:diting petition (5.6) and preparing exhibits (2), call w/ petitionors (1 z5u 8.60 r,978.00

r 1/i312009 -!ishop preparhg the exhibits and decs (2.1) and editing petition (too long)
f6'l

230 6-i0 r,403.00

tltl6t28E9 .. BishoD :ditinp oetition ztfi 2.40 552.00

t1fi7lzwg Bishop :ditine mtition (11. meetine w/ Detiiioners (l) 230 2.00 460.00

11/18/2009 Bishop :ditins Betition 13.5) and sreoarins exhibis/cosies (2) 230 5.50 1,265.00

11120t?no9 . -Bishoo lditine oetition (3). corresn. re: dsc kom gallatin valley (1.2) 234 4-zfr 966.00

fln3t2aw -Eishop travel tolfrom Manhattan, MT to meet and get dec from Joe Milier
t4.fi- meetins il JM and mom (2)

230 6.70 4.70 460.00

7u24t2c/fl.9 -Bishou final edits of retitiotr/oreo for printing 23{) 5.20 ^l96.no

1rB0l2ao9 .Bishop neoting w/ press (.8), catl W clients re: prcss and filing (1.) and prep

tor filing (copies etc..) (2), iesearching DNRC p,rocedure/next steps

11.4)

23D 5.20 1.80 782.00

Attachment (to Exhibit Ai



12lu2W9 Bishop rnEeting W DNRC suff re: petition and prep for sarne (2), corresp. w/ | 230
cliccts *: filius. follow uo (1.6) I

3.60 828.00

ru15l2w9 BLshop reseerchincnextsteDs,includinsbtAPAissues I 230 3.80 874.00

1u7y20a9 Bishop call from attorney - Feter Scott - re: excmpt wetl petilionlissues, I 230

follow uo I

1.00 1.00

1/512010 Bishop Miscellaneous - pep for and attending meeting d Tim D. re: | 240

definition - 
|

2.00 2.00

1/15/2010 Bishop lollowuocallwlclienbre:options/nextsteps | 240 1.50 360.00

ail2fr14 Bishop Rqsearch - iollow un on lcsis. history I 24O 1.00 240.00

a$n070 Bishop Researchins rule historv (1.9I sreo for and meetins w/ MFWP {2) I 24O 3.90 936.00

u23norc Bishop Miscell.aaeous - mccting wl SB frorn TU (1.5) rcsearching

histnrv/iscues f-4)
240 1.90 1.50 96.ff)

3/8/2010 Bishop Researchine lec history at law library 2q 4.80 r.152.m

3/1012010 Bishoo Dreo for ard attgndine WPIC hearins. follow uD meeting w/ clients 244 4.30 4.30

vr6DalD Bishop 'easnardr for omnins brief (2). coneso, re: next steps (.2) uo 2.20 528.00

3/1?/2010 Bishop Research for exemot rileil oetition - how lmohoie us$d etc.. 240 2.30 552.0tt

3lr9l20ro Bishoo R.esearch - follcw un on lesis. historv 244 3.80 912.00

y22ta70 Bishop Research fo exernpt well brief : stat consruction - mt. and USSC 249 2.S 696.00

3t23t2010 Bishop Rcsearch fo r ooenins brief 2& 2_40 576.00

3t26l2oro -- Bishoo ldraftins opeuine briel (3.1), reading cases (1.1) 2N 4.20 1.008.0CI

3129120fi Btshop [drafring openiogbrief(1], reading cases (1'9), research at law library

-. hor brief(3)

240 5.90 1,416.00

3/3012010 ... Bishoo dreftina oreninp brief 2& 4-?0 r.128_00

finl2010 BishoD lraftinq ouening btief u0 3.00 720.00

4fina]o ..-Bishop ltatim ooenirc brief 2& 5.80 1392.00

4/8/2010 tsishoo draftinc ooeninc brief ($ ald reading cases re: same (2.1) 240 7.10 1.7(N.00

4t9t2870 .-.Bishoo ilrqftioc hrief ftr) rse*rchi no m.medv is*res and readins cases (4.1) 240 ?.10 1J04.00

4llzl2l',to .Bishop meeting w/ MSLA. county commission (1), to/ftom MSLA (4)' follow

uo W clients (.5)

240 5.50 s.50

Atfinofi .Bishoo ditins btief 2N 1.00 240_00

4/14/2010 Bishop rditinq/firalizinc brief 24 1.24 1.728,00

4n6no1.o .Bishop final edits and oreP for filing 240 5.00 1.200.00

51312010 .Bishoo ui*"-ltanentrs - meetina w/ TD re: brief. filg review 240 1.20 1.20

5/r0/2010 -.BishoD ,e"aina nriet ard statements to DNRC in prep. for reply 24D 2.50 600.00

5ftAzAtO Eishop ,e"dt"g brtefGtatt**ts of posiiton to outiining issues raieed (2'8),

nmn of rniv (21

244 4.80 I,r52.m

s/I3t2010 ,.-Biihop {raftnp reolv brief 240 4.ta 1.128.00

5tl,1tzalo ...-Bishop draftins reov brief 249 3.90 936.00

at2ttl20lo .BishoP a1\ .* m. iqsrrm rnd frrlllow uo wl/ TD (,5) 2& 1.50 3tr).00
6AO 1.632.00

sn4t20to . Bishop 1.416.00
5125120fi
\n61207fi

Bishop Iraftine reolv brief

.Bishop a'o+i* o-tr {?\ enrl re-cearchinE cases for replv (4.3} ua 6.30 1.512.00

.-Bishop
w/ TI! and other 240 7 1.704.00

ttt6tw izinc fnr filino 240 4.?& i.008.00
6t312010

7-4{l ?.90 1.896.00
6/15/2010 .:Biihoo

240 7.50 1.8m.m
6)1.612070 ttrshoD

7Ar1 s.80 1392.m
6/178010 -Biihou

@ tel issuevbrieB, rcview of 244 1.90 1.gCI
7/15/2010 BishoP

240 1.20 t_20
8/612010

reedrng DNRC dectston (1), corresp and call w/ clients ('5), 244 650 1,s60.00
8/18/2010 -Bishop

7Afi 5.70 1,368.00
8/19/2010 -. -BishoD 244 6.&) 1.632.O{,
8/23/2010 .-Bishop 2N ?.10 1.7M.00
&tzsl?010 Bishop 24 8.50 2,040-00
8126t2070 ... BishoP

240 7.?fi 1-?28.00
8mi201.4 . . BishoP

?AO 330 792.00
8/30/2010 ... BishoP editing comptaint (3) and corresp- W atlorney rc: lssues/compraul

/r\
#fri;;"rd edt t'r 

"s 
compt"int r40 s.60 1344.00

8i3112010 Bisiiop
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I

9fin014 6;shop
i

,diting complaint (1), corresp W auorncyslclients re: complaint (1.9) 2N 2.94 696_00

9ruz0,A Bishoo xll W attornev re: cornolaint 244 0.90 216.00
ct7/2fi10 Elishm lrcp for WPIC hearins 240 234 z3a
9/8/2010 Bishop prep for and attendirg WPIC hearing (3), editing complaint and

comoilinp service list {211
2& 5.10 3-00 504.00

9lr4lzoto Qishop aditing and filing complaint (3), meeting w/ clerk (.2), follow up il
clienls (.51

2& 3.50 840.00

9rDnfie Bishoo rrep for Eanel at Mt. wate( law conf. z4{r 2.30 2.30
9t13t2{na $ishop ,rEp for and atte[ding Mt. water law conf., presentatioa re: exampt

rells
240 8.s0 8.50

9tatz$a Bishop arep for meeting W DNRC re: Iawsuit (2.3) follow up and drafring
lqfeement f4\

2N 630 1,512.00

9r29nMO Bi-shon correso. w clients re: settlement 240 0.?0 168.00
9/30/2010 Bishop draftine prcoc€d set'Jement/stay (1,21). correso. W clients (,6) 240 2.00 480.00
loi5i2010 Bishop settlcmEnt corresD. w/ clients (.5). oditine terms (1.5) A& 2.00 ,180.00

11t4t20fi Bishon :ofrEsD- rel settlement w/ DNRC and clienb 240 2.20 s28.m
11t5nofi ishoo iettlement coff€sD, 240 1.10 264.00
1 1i8/2010 Bishoo mll w/ clients re: s€ttlcment (1). ureo for call {.2} 2q 1.20 288.00
2n4t2t11 ..-.Bishoo uodate on lasis. s€ssion. HB 433. call re: new bill 250 2.90 2.94

31912011 Bishoo mviewins HE- te: wells- call re: lepis- efforB 250 0.90 t}.90

u$n41,7 ..3ishop n e. IIR 6{1? 250 0.9t] 0.90

5t17ta0tL - -Bishoo Rasearch re: IIB 502 and nert stebs 250 t-4{l 1"4$

5D4t2A1l .Eishop eeseachins next stens/ootions {3.3). preo forconf, call (.4} 250 3.?0 925.m
5t26t2077 Bishoo coresD. w/ DNRC re: exempt woll/s€ttlement and HB 602 250 0.60 150.GO

5127n0rl ..-Sishoo corresD. wl DNRC and cliens rel tlexl stels 250 r.tn 275.00

511312011 tsishoo :oreso. w/ client and DNRC re: next stEffi 250 0.70 175.00

6n4t2011 -Bishoo Yreetina wI CFC rc: WPIC 250 1.90 1.90

6t22t2011 .-.Eishoo rneetios w/ BH re: llrPIC 250 0.60 0.60

7t1st20r1 BishoD readinq new. oromed rule 250 1.m 1-0t)

8/3i2C11 --Bishop reviewing file and settleinsnt W DNRC (1.4), ,APA and statute

review (2). draft.ins letter to DNRC re: comnliance (2.5)
250 <on 1,475.00

815/2011 . -listor reviewing/editing lettet to DNRC (l.8iand loliow up wl cliens re:

rame {-2)
250 2.@ 500.00

8i10/201 r . BishoP prep for (2) and attending hearing on DNRC rule (2), and drafting
r:rtnlm.nl nn nrle (1-?-l

250 5.2t) 1,300.00

9ta2a11 ,Bishoo loren for }YPIC hearins on exetdgt wells 2s0 1.80 1.80

9l6l2fit\ , -Bishop Ireading letter from DNRC (.1), corresp. W cllents re: same snd next

lsteps (1.8)
250 1.90 475.W

9t131201,1 -Bishop rreo for and attendinp'W?lC hearine on exemot wells 250 5.40 5.40

9nznilt . -tsishop drafting reply lettel to DNRC (2.!, reviewing agoncy response (.3),
editino le-tter f, 7)

250 3.?0 925.00

9t23tZO7l -tsishop lreftins/editins letter to DNRC 250 0.90 225.m

9126t291,1 .:Bibhop reviewing stipulation (.9), rescarching next steps in light of llB 602
12-51 corresn. w/ client rc: same {.5'l

250 3.q) 97s.00

9n9t?:411 Eishoo rnrrasn rxith client re: rnmtine wl DNRC 250 1.40 350.m

l0klTll't "--Bishop prep for (3.fl and attending sottlement meeting W DNRC re:

modification to siip and nsxt sleps (1.5) follow up W cliens (.5)
250 5.70 1,425.00

1 1/1 /201 1 "-Bishop modifying agreement post H8602 (2) cortesp. w/ clients re: same

t'l 6\
250 3.60 900.00

11ru2m1 Bishop reviewina filelhistorv of csse 250 2.tfr 675,00

1?/5t20\L ,...Bishop modifvins asreemert f1.2). corrcsD. w/ clienB re: same (.6) xo ?"00 .5ff)-00

ulgl?fr12 Bishop DreD for and attendins WPIC hearings. follow up w/ client 260 8.50 8.50
'U12DD12 ..:Bishoo call w/ TD re: holse creek rule (.7). follow up w/ cliens (.?) 2fi4 1.4$ 1-40

71612012 BishoP
.: ,

cal! w/ ciieuts (1.5), prep for same (2), WPIC review and reading

rc8004 (1)
264 4.50 4.50

9n8t2072 --BishoD orEo for and call re: WPIC, next steps, settlement 260 1.60 0.80 208.m

tofi1701,2 Rishm oreD for call 2& l.?0 1.70

s18t2073 ... Bishop
:,

corresp. M client and DNRC re: changp to settlement (1.6), file
review re: same (1)

270 ?.6il 702.00
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51912013 Eishop nodifying xilemsnt (.4), cor€sP. W DNRC and client te: same

:1.4)

n0 1.80 486.00

3 Bishoo reviewins Dronosed rule and cotreso W clieuts re: sume 270 1.20 1.20

9lruaJtS .Eishop reviewing terms of stip and reading WPIC letter (1) and meeting W
ll( re: the same {.5). corresp w/ clients CFC (1.6)

270 3.10 837-00

91131"013 Qishop meeting W LK (.9) and call fl BH re: proposed rule, next steps, and

rtin- (.5) re.dins Detition and outlining issues for comrnents (2.5)
27CI 3.90 1,0s3.00

9lt8l20'13 Bishos e,viewins and editinc comments on prooooed rule 270 0-80 0.80

9119t2013 Bishoo :ommenB on orooosed rule 274 t-50 r.50

llrcDo14 Bishop conesp w/ client and TU re: stip and DNRC non-compliance (13),
rresearchioq next ste!6 (2)

2W 3.30 1.30 s60.00

112\12014 Bishop :esearching rext steps and Montana APA optioas (5), coresp. wl
.liFnt( rp. slme /1 1\

280 6.10 u08.m

2tst20t4 Bishop rcsearch for and dmftine lcttcr re: non-compliance w/ settlemell - 280 5.m i.456.00

a6t2il4 Bishoe ilraftine tetter to DNRC rc: non-comDliance 280 2.00 560.00

?.n1jzft't4 Bishop :al W client and meo for same tei lettct 280 3.00 840,00

a25na14 Bishop nreo for (1.5) and attendine setilement rneetine r*/ DNRC i.5) 280 2.50 7m.00

unDoll Bishoo r:nrresn. wl client re: noxl steDs. corresD. with counsel 280 0.50 140.00

3n12014 Bishop ilmftino mntion to withdrawal stiD and rE-oDen caso 280 2.90 812.tn

3t1,Q12014 ..-Bishop tinalizing and tiling motion to rc-open (1), corresp- w/ clicnts re:

iame (1)
280 2.m 560.00

3n712014 .--Bishoo reviewins leml issues (1.3) and doqrments in file/record (2) 280 3.30 924-trJ

280 4.80 1.344.00
3|2012014 ishnn Raqenrchinc oetitiors for i. review (4) and meetine W LK (.8)

3n5no14 Bishop R.asearchins stlidard of rwiev. Chevron 280 2.70 756.00

3BUaA14 .-Bishop
:

research and review fi.le for openingbrief(1.1)' review

uherlnlino/timinp end corrcso wl client re: srme (1)
280 2.10 s88.@

e$nfil4 Bishop tchedulinF conf. (.5) and meeling il LK re: mauer/next stgps {.8}
review oladmin. recond for ope&ing briQf '-.'=--

280 1.30 364.m

4n3nau .Bishop 280 4.10 1.148.00

4p412il4

ffi
.Bishop tmftlng odrirg brief (4.! and legal rcsearch and AR review for

ume- J31

280 1i0 2,156,q)

h for sanne (6'1), reviewing

lap nt
280 7.10 1,988.00

4t27nu4 .-Bishop ;#l**ni"" hrief (6-0 and lesal research for same (2) 280 8.60 2.40E.00

280 4.70 1.316.U)
4t2*Dfr].4

280 4.2fi 1,176.00
Nzs.nO14 x0 4.70 1.316.00
51u2014 28t) 5.20 1.456.00
5t212074 .. -Biahop leditir\g 

(4.2) Bno prep Ior am uuJtq ul.t4Err!4*-!,:::1$.1-
it 1t;, Urating motion for Gxt' of

- : ltime (.s) -. ---
280 1.50 420.00

6l?.12014

280 3.10 86E.00
6fiU}AM Bishop

:'

readingstateb and intervenors' response DrleE tz,l' ourtmrrg rssu

ard taiing notes re:same (1), dealing w/ intervenor response and

eeJrertrrlins issues {.1J
280 4 0 1.148.00

6tl'7lZOr4 1.. -BishoP
6t1 *t201 4 1.,.. -Bishop ffi ) and logeal reseels1,for-qqmel?)-

280 9.30 2504.00

280 7.74 2-156.m
6lr9l20I4 ishoo

280 4.00 1-120.00
6nfit?{114 -Bishop 280 5.60 1-568.O0
sn 8/201 -Bishop

@outlining issues for LK (3'9)' dratting

^-^-^-:-- +:--liao /.}\

290 6.90 r,82.00
w$n414 .-BishoP

280 6.70 r,876.00
912U2014 Bishop ffiping IJ( for hearing by preparing notes on harm' regs (r'rt

280 4.50 1,260.00
9lz3tzo't4 ...-Sishop

, *: :. ,

4ep for hearing (1), attending hearing antl meeting vr/ cllBnls post

a1 l'l 280 1.60 448.00
1011912074 .-Sishop 280 2.1 588.00
1012'il7,0r4 ishoo

il"-ilerchinc fee ootions. nrivate AQ qp. 280 1.5 420.00
1Ana2a\4 *ishoo

280 1 280.00
$12912014 BishoD I t' 280 0.3 84-00

1.1.t4t2074 RisToD

@ilLKandBHrc:
Feec/timinc/next steos f 1)

280 2.8 784.00

1r/s0014 . -:Bishop

I

l
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t1/'t7tAaw B!shop drafting ard research for fee merno (2.6), rerearchir,g?iitana rates
(2.1), coresp w/ attorniys re: rares (.5), researching admin. work (.5)

280 4.7 1,316.00

111'18i2A14 'Ilishnn lrafting and legal rese4lch for fee memo ?ffi 6.7 r.8?6.007111Wn14 lishop :esearch for and drafting fee memo (5.1), Araftlng ana f,ting fee
motion (1J) 

-

2&l 6.6 t.848.00

1112012014 Eishop traftbg and research for fee menro (4.1), reaiing private AG cases,2\ 280 6.1 1,?08.m

11,121t2fr14 BishoD

ilrafting fee menro (5.3) and legai reseatch for same (2_l't
28A 3.9 1.092.00

11124t2il14 Eishor 280 7.8 2.1.84.00
r1t26t20\4 Bishoo lrafting and editing fee motion 280 1.5 420.00
taln014 Eishop drafting brief and research for sarne (3.5), rerding e-maiifrom DNRC

aud rcsearch in response to thre&t ofsanctions (2), corresp. with
fVELtC and couuel re: same (,9)

280 6.4 1,792m

r2l2t2$14 ' Bishop ldditional rrsearch in response to sanction threat (1.5i, drafting
respnse and filing response to request to "summarily deny', fee
requesr (1.5)

280 3 840.m

ta4Do14 Bishop esearching issues (.5) and drafting memo (2.9), call M board
nember re: sanction threat (.5)

280 3.9 1,092.00

ta5a0,!4 .-Eishop ilrafting memo and legal rasearch for same (l.S), sanction research
(1), con'esp. w/ ESG re: tkeat/next steas (.5)

280 1 840.m

t2tz9t?014 Bishoo :evierrying ftles r€: timiney'Drocedure after call from RM 280 1.5 r,50
l/512015 -.-Bishon eviewinE ncxt steps. fee motion 28t] tl.6 168.m

1/1512015 *-Qishop diting and finalizing fee brief (5.1i, legal research re: private AG
rpdatcs/cases (2)

280 7.1 1,988.00

u1612Dfi ..--Eishon tevisins and €ditine fe€ brief{6.7-I. readinr cases Cl 280 '1.7 2,r56.00
2l26t2Ar5 Bishoo review and editinE fee reply for LK 280 4.8 1.344.@
3113t2015 . -EishoD rditing and revisins renlv in supoorr of fee motoin 280 5.2 i.456.00
3t't7nms ..--Bi-shon reading motion for stav oendine aooeal. draftinp nolres to Iaum 280 7.7 1.70
3t27t20't5 --Bishoo :eviewins and editinc resoonse to motion for stav oendins rrurcal 280 3.5 1.70 5t)4.00

E'or Profesrioral Servicee: 7t6.50 102.30 r?3311.00
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Court Fees

9t9l20L0 MasterCard - Bishop 123.66

Lesal Research

11130/2008 WestI*w 25.00

2lu7w9 West I"aw 25.00

10/31/2009 Westlxw 25.00

1U3012009 WestLaw 25.00

11130/20CI9 West I-aw 25.00

1A3Lnmg West I-aw 25.00

3fiLnAfi West Iaw 25.00

3fiLDArc West I-aw 25.00

4t30t20ln West l,aw 25.00

6fisizafi West l-aw 25.00

5/30/20L0 Westlaw 25"00

8/3r/20i0 WestLaw 25.00

11130/2010 lYest Ianrr 25.m

L2t31l201n WestI-aw 25.00

8/31/2011 West Law 25.00

rt31t20L4 West[.aw 25.00

4130120t4 West Iaw ! 25.00

5BuZAL4 westlaw | 25.00

6B0nau Westl.aw 25.00

9BAl20L4 Westlaw 25.00

LA/31,l20t4 Sfest Law 25.00

1113012014 Westlaw 25.00

t2l3Ll20L4 Westlaw 25.00

2t25t2015 WestLaw - Matt BishoP 25.00

2l2sl20t5 West law - Iaura King 25.00

2t28120L5 \trest taw - L King, M BishoP 2s.00

3t3Ll?fi1-5 WestI-aw-LKing 25.00

675.00

Postaee anil'DeliverY
r/31/2808 Exoense Report - BishoP 2L.60

2119120[,8 MasterCard - BishoP 21.60

4t2712010 Expense Report 19.80

9t9t?fr10 Maste€ard - BishoP 29.41

laDoft8:10 MasterCard - BishoP 4.63

ll23l20t5 Exoense RePort - Kine 4,76

216lzvrs Exnense report - LKing 2.80

2124l20\s Exoensereoort -LKing 5.60

Attachment (to Exhibit A)
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MONTANA FIRST JUDICIAL DISTRICT
IEWIS AND CLARK COUNTY

THE CLARK FORK COALITION, a non-profit
organization, et al.

Petitioners,

YS.

JOHN TIJBBS, in his official capacity as

Director of The Montana Department of National
Resources and Conservation, et al.,

State-Respondents,

MONTANA WELL DRILLERS ASSOC. et al.,

Intervenors.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Civ No. BDV-2010-874

AFFIDAVIT OF
IAURA KING

STATE OF MOI{TAI{A

COUNTY OF LEIWIS AND CLARK

I, LAURA KING., being first duly sworn, state as follows:

1. I assisted Ivlatthew Bishop as co-counsel in this matter and am submitting this

declaration in support of Petitioners' motion for attomeys' fees and costs in this rnatter.

2. In my capacity as co-counsel in this matter,I researched and developed legal

theories, briefed the matter in district court in collaboration with and under the guidance

of Matthew Bishop, drafted and filed various motions at district court, and prepared for

and presented argument at the district court hearing, among other tasks. My participation

)
)
)

EXHIE'T

{



in this matter began in September,Z0L3.

3' In preparing Pefitioners' motion for fees and costs, I compiled all the hours

spent on this matter by myself. My time sheets, see Attachment, contain all of rny tirne

spent on this matter' My time and the expense records for this matter were kept

contemporaneously and accurately reflect the actual time spent and expenses incurred in

this case. I recorded my time using a computer program called Timeslips. The Western

Environmental Law Center (WEI,C) has a financial officer who manages and reviews our

tirne and expense entries. WELC is audited each year and our accounting practices meet

or exceed industry standards.

4. In exercising sound billing judgment, I carefully reviewed my time sheets and

omitted excessive, redundant, and otherwise unnecessary time, including but not limited

to time spent discussing the matter and legal theories with a legal intern (and all intern

time) and time spent in meetings with clients.

5. I obtained a ts.A. in Engiish from the University of California at Berkeley in

2002 and received my J.D. from Harvard Law School in 2013. I chose to attend law

school for the sole purpose of studying and practicing public-interest environmental and

natural resource law. While attending law school, I took classes on environmental law,

federal natural resource law, and water law. I also taught an environmental law course at

Boston College, was a senior editor of the Harvard Environmental Law Review, and

acted as research assistant for the director of Harvard's environmental law clinic. I have

2



published articles in the Harvard Environmental Law Review and the Journal of

Environrnental Law and Litigation and have presented at the Public Interest

Environmental Law Conference.

6. Ac graduation,I was recognized for contributing over 1600 pro bono hours

towards environmental law matters, both through Harvard's environmental law clinic and

during two summers at a nonprofit law firm in Montana that specializes in environmental

law. These L600+ hours were spent on cases and matters pursued under various federal

and state environmental statutes, and included work on water quality and quantity issues.

For example, I drafted an amicus brief in a Clean Water Act case before the United States

Supreme Court, worked on litigation to protect Montana streams and native fish, and

engaged in litigation in Montana state court involving Montana statutes.

?. After graduating from law school,I was awarded a fellowship supporting work

in public service. I joined WEI-.C's Northern Rockies office in Helena, Montana as a legal

fellow in September, 2013. In November,Z0l4,I became a staff attorney in WELC's

Northern Rockies Office. At WELC, I practice public-interest environmental and natural

resource law exclusively, with a focus on litigation under federal statutes such as the

National Environmental Policy Act, the Endangered Species.Act, the Administrative

Procedures Act, and the Federal Land Policy and Management Act.

B. I was admitted to the California bar in December 201.3 and the Montana bar in

April 201,4. Since becoming an attorney, I have been the lead counsel in three matters:



M cC lelland v. National P ark service, 1:L4-cv- 1 1 7 1 (D.D. c. Il!4)(successful
settlement under the Freedom of Information Act involving fede# Lwnership of aparcel in/on the Flathead River).

WildEarth Guardians et al. v. Kraayenbrink et a1.,1:14-cv-004gg (D. Idaho)
(pending challenge to the federal govemment's approval of a workining derby onpublic lands)

Powder River Basin Resource council v. BLM,l.:15-cv-00695 (D.D.c. 2015)
(pending challenge under the Freedom of Information Act involving
communications between oil and gffi companies and the federal goiernment)

9' In addition to the matters listed above, I have co-counseled or assisted on

numerous matters, inciuding:

Frien'd.s of the Wild Swan v. Ashe, L8 F.Supp .3d Lo77 (D. Mont. 2014) (successful
challenge to U.S. Fish and Wildlife Service'i d.elay in preparing recovery plan for
threatened lynx).

The Clark Fork Coalition v. Tubbs,Cause No. BDV-2010-8?4 (L.t Judicial Dist.
Montana oct. iT, zol,4) (successfrrl chaiienge to exempt well ruie, appeal
pending).

National Trust for Historb Preservation v- Suazo, 2015 WL 1,432632 (D.Ariz.
2015) (successful challenge to Sonoran Monument plan allowing target shooting).

10.I am currently admitted to practice in Montana and California. I am also

admitted to practice before the United States District Court for the District of Montana

and the united states court of Appeals for the Ninth circuit.

11. Based on my specialty in environmental and natural resource law, the rate I

obtained in the McClelland v. NPS case ($320 via settlement), the rate I obtained in the

Friends of the Wild Swan v. Ashe case ($L75 via settlement), and the rates other attorneys

in Montana with similar experience have sought and obtained in similar cases, I am



seeking an hourly rate between $L40 - $160 an hour, depending on the year the work was

undertaken. See Attachment.

12. t believe these requested rates are reasonable and consistent with (if not lower

than) the market rates of attorneys with similar skills and experience in Montana. These

rates are also lower than the rates I obtained in federal court via settlement.

FURTHER AIIFIANT SAYETH NOT,

DATED thisffiay of June .zots.

SUBSCzutsED AND SWORN TO before me by

La^r ra- (.]. I q this &3- ciay of
J . \.r^ c -2015.

.HffiltEtctt
ti0TARYFUBLlclnr${

stsedilonam
Redding atllrlo4 [&nB{

lfyhmniConE@
tlry .l8,20tI

the State of Montana



Date &t*;*raeav
9/r3/2013 Kinp Dm*ina Rate Tisre OrniI Amouat

9t16t2013 Kino flro*inn 140 5.50 s.50

9tyil20"13 Kine
, urclllal[lItg, uq

140
7.80 7.8CI

9/18/2013 King
8-70 8.70

911912013 Kinp Drafi.ing comrnent letter on OtrlRC rutematine"
140
140

8.60 8.60

4F,t2014 Kinp 1.00 t-00
qLEurrrg urlEr. rcgal resealqn (caselawl, r50 Q.60 90.004Rt2014 King opening brief legal research (@
il., l.egal Control of Water Resources).

150 1.00 150.00

4R/2074 Kins
150 0.50 75.004RNAM Ktns Dpening brief: Facruii researctr

Jpenlqg brief: Review of record, in"luding rrnderlffiGtition.
4R12014 Kina

150 0.50 75.W

4B/2A1,4 Kins
r50 0.70 105.00

4Rta0t4 Kinp
150 1.80 270.00
150 0.20 30.004RDil74 King 3pening brief: legal rxearch 1r."onoifiE*"ffiGry

loflstructior1].
150 0.40 60.00

4Rt201,4 King Opening brief: legal research (seconOary sourceil reGw of affi
decisions).

150 t.2a 180.00

414t2014 Kinp f,pening-brief: Rqylqu,ing MCA 2-4-305(6). 150 0.20 30.004t4t2814 King Opening brief: Discussing standard of review tor case witn Attornil
U!. ElshEr. R.eviewing {andard of review in 331 Monr. 483.

150 0.30 45.00

4t4t241,4 King 3pening brieft Reviewing standard of review in Ctart fort Coaf iUon-
:ase.

1s0 0.20 30.m

4t4t2014 Kins Opening B{ief: R,eviewing Attorney M. Bishop\ outline tor brief. 150 0,20 30.m
4t4t2074 King Opening brief: caselaw research (on the proposition that the state is

the final arb_ilEr of its own laws).
150 1.30 tq5.m

4t4t2014 King Opedng brief: caselaw research (plain language anO canons of
construction).

150 2.30 345.m

4t4t2014 Kirro Qpg4lgg brief: Brainstorming olain larsuase arpument_ 150 0.60 90.00
41412014 ' King Opening brief: Reading deference cases from the U.S. Supreme

Court,
150 1.40 210.00

4t4t?.o14 '' Kinu )penilg brief; Reading Chevron case 150 0.30 45.00
414t2014 'King Opening brief: Researching cases on deferenae to agencyrs

interpretation of its own rule.
150 1.00 150.00

4nnu4 Kino Opening brief: Rulemakins historv research. 150 1.10 i65.00
4nnaru .. Kins ]pening brief: Iteview definition of i'well!'in stntuie. r50 0.10 15.&
+finaA King Opening brief; Research & draft section on policy issue ilrii litigiilon

is costly to stop imoairment. involves a shifbd burden.
150 0.80 120.00

4flt2014 Kinq 0pening briet Researching history/purpose of water code. 150 1.30 195.00
4nno14 Kinq Opening brief: R.esearchine historv/ournose of exe-mnrinn 150 1.rO 165-00
4nr20.l4 Kine Opening brief: Readins MT water code. 150 0.50 ?5.00
4fif2AM King Opening bliet Researctr and draft section on the fact that

"appropriation" is a term of art in warcr hw.
150 0.50 ?5.00

417/2014 King Opening Briet i(eading opening briefs of State of WA, Depr of
Ecology v. Campbell & Gwinn.

150 0.80 120-00

417t2814 'King Opening Brief: tseading Srare of WA, Dept of Ecology v. Carnpnett
& Gwinn.

150 0.40 60.00

418t20t4 -King Opening brief: Researching MT and other taw for the proposition that
you can't import new meanings into a statute"

150 0.90 r35.@

418t2014 King Opening briel Researching the fact that there are not just quantity
l sges but healttr/safery issues as well.

150 0.50 75.(Ni

41812014 King Opening brief: Generating hypotbeticals and comparisons for amount
of water that could be used under the toonhole-

150 0.50 75,00

418t2014 Iiirg Opening brief: Visired law library and ilfT stare library for help with
water rights query system,

150 1.50 225.00

4l8n414 King Opening briet MT case law research on statutory construction. In
particul& looking for caselaw on not inserting what has bsen omitted.

150 0.50 75"00
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4t9,z.au King Opening brief: caselaw research (Montana cases oD statutory
construction).

150 2.50 375.00

4t9t20t4 Kins Opening brief: Drafting plain languase sectioo. 150 2.m 300,0{
411012014 King ]penrng briel Further research on and drafting shndard ofreview

iectioo.
150 1.6t) 240.00

411112014 Kins 3pening brief: Drafting "background" section of brief. 150 1.80 270.00
411112014 King )pening brief: Reading and takingnotes lbr .background,' section of

,rief.
150 i.30 195.00

q11tzAM King Cpening brief: Outlining "background', section ofbrief(with case
dtes).

150 1.90 285,00

4l'tzq$u King Opening brief: Reading and taking notes for ',purpose', section of
brief.

150 1.90 285.00

4112Dn1* Kine Opening brief: Outlining "purpose" section of brief (with case cites). 1s0 1-70 255.00
4112.DAM Kinp OOenins briei Draftine "DurDose" section of brief. 150 150 225.00
4fi2t2014 Kins ]pening briet Draftinqand tiling qotion ro substitute counsq!-

&rcning brief: Drafting "issue statementr' - overall issue in brief.
150 0.90 13s-@

4^4DO14 [( ino 150 130 195.00
4t14/2014 Kin!, Cpening brief; outlioins "good for Monlana" oolicv arsurn€nts. 150 1.10 165.00
4115nOM Kinp Opeqing brief: outlinine "constitutional" section of brief. 150 i.20 180.00
4fi5pAM King @ning brief: nonlinear outlining for legislative history seclion of

brief.
150 1,70 2s5.00

4t15t1014 Kinc Opening brief: Recprd review. 150 3.00 450.m
4t16t2014 - Kino Opeoine brief: Reord review. 150 2.6A 390.00
411712014 King )pening brief: Outline for plain language (tilling in gaps - case cites,

:tc.)
150 1_10 r65.00

4t17t2014 Kins ]pening brief: Drafting brief from outlines. 150 7.20 1.080.00
4118t2014 " Kins Spenins bdef: Dratine oDenine brief. 1s0 2.fi 360.00
4t19DA14 Kinp Ooenins brief: Revisins ooenins brief draft addina case cites- 150 2.60 390.00
4t20DA14 - Kino Ooenins briet Revisins onenins brief- firing formettino r50 s.60 840_00

4t2tno14 King Opening brief: lntegrate ogood for Montana" arguments into 'relief
section.r'

150 0.40 60.00

4t21t2014 Kins floenins hrief: Revise introdnelinn 150 1.80 270.00
412v2014 'King }pening brief: Resolve various formatting and prcsentation issues,

inclutline addins footnotes end reolacinc citstions to the record.

150 1.30 195.00

4l2zt20t4 Iing Opening brief: Revise "legislative hislory" section afler colleague

review of brief.
150 0.60 90.00

4t22t2014 'Kins Joenine brief: Chockine citations to Administrative Remrd. 150 1.60 240,@

4D3nM4 'Kinu f,oenine brief: Review of MT citation format. Fix all MT cites. 150 2-80 420.{X}

4t23pa74 -'l(ing Opening Brief: Call wiih Jarnie ?rice at DNRC re: presentation of
record to court

i50 0.20 30.00

4130t2014 King Opening Brief: Conected formatting for MT cites (.5); Made edits for
spsce and clarity (1); Added argument about meaaing of
"appropriation" and added suppo.aing cite (8); Made changes

throughout to reflect rcvision ol the slatute in the 2013 legislature
(.8); added comments explaining changes (.5); wrote email to
Attorney M. Bishop explaiuing changes and previewing some

suseested flew areuments (5).

'i50 4.10 615.00

511i?014 King Miscelianeous: discussed case strategy and briefing with Attorney M.
Bishon

150 1.00 150.00

5n0i20t4 King Reading makiflg notes on, and rcsearching issues raises in Realtorb
Rrief

150 1.70 255.m

612B014 ISing Reviewing and taking notes on Depatnnent of Natural Resources and

Conservation's resoonse brief in Dreparation for our replv.
150 1.50 225.04

6En$4 'Kins Preoarins and filins motion for extra time. 150 1.50 225.0A

il3n014 Kins Research on standetd of revieru issue for reolv brief, 150 2.80 420.00

6t312014 - King Reviewed and took notes o0 Well Drillers'response briel in
Drenaration for our reolv bEief.

150 1.50 225.00

613DOl4 - Kirrs Ialked to Attornev M, Bishoo about approach to our replv brief 150 0-50 75.m

61312014 King Second close reading of state's response brief in preparation for our

ieolv brief.

150 1.50 225.M
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il4not4 King Research on litigatio:r posit;ons/ post-troc ,ationalizafions for repty-
brief.

1s0 1,00 150.00

6/4EAU Kine Review of our opening briefiq prepararion for replv brief. 150 1.00 150.00
il4pa1.4 King Close reading of well Drilters' br@ 150 1.50 225.00

614t201.4 King Close reading of Realtors'response brief in preparation for ou, ,ffi
brief.

150 1.00 150.00

6t4120t4 King Doing research on best practices for briefing in preparation foi oil
replv brief.

150 0.80 r20.00

614/2014 K ino Double check page limir for r.olt Ort.t 150 0.10 15.00
6t4t20r4 Kins Fioish close readiog qllqte brief in prepamtion foiouileolv brief. 150 0.80 120.00
6t5j2014 King Finish close reading of Weil Drillers,brief intrrfi.f,o" f* ,.pty

brief-
150 1.00 150.00

615f2014 King For reply brief: Research on MT and other caselatv on propositlon
rhat the coufi is berter equippd to decide guestions of iaw thrn the
agency.

150 r.30 195.00

615t2014 Kine For reply brief: Research and draftine Standard ofReview section. r50 2.00 300.00
6t5t2014 Kine Finish close reading of Rea!@6'brief in preparatiot foi-reotv U*ef. 150 1.00 1s0.s
61512{14 King Look u sarnple reply briefs in preparatioo for writing our repiy brirf. 150 0.20 30.00

6ftn$4 Kins Dr4fting reply brief (standard of review secrion)- 150 3.40 510-00
616t2014 'King Drafting reply brief (weaving in addiiional matedal from MT srate

cases file).
150 i.00 $0.m

6t6|zil'.t4 King Drafting reply brief (weaving in addirional material from my draft
opening brief)-

150 1.00 150_00

619t2014 Kinp Draftine relly brief(standard of review section). 150 5.40 810-00
6t1AtaAM Kins Drafting replv brief Gtandard of review seci;on\. t50 3.80 570.00
6naaa14 Kins Researchldraftins for reply brief (5819 issue). 150 3-10 465.00
6tL1t2014 'King Researctr/drafting of reply brief (nacquiescence" to administrative ruk

issue).
150 4.20 630.00

6t11aAM King Drafting reply brief(adding "cause ofaction" section to standard of
review section't.

150 1.00 150.00

6tfinu4 ' Kinu Draftins reply brief ({inishine standard of review sec:tion}- 150 1.0t) 150-00
6t171201.4 Kinp Reading Mountain Water Comoanv's brief. 150 0.m 135.00
bl't2t20't4 King Drafting reply brief (plain language arguments - including 1 98i

Arneirdrneni; sulrsiituting "combined" does no! make sense)

150 33n 495-00

6t12t?014 - King Drafting reply brief (policy argum€nt: the rule is so narrow that it
guts the statute)

150 0.50 75.00

6t12t2&14 King Drafling reply brief(subsequent history cannot overeome plain text;
arguments from SV{ANCC and Decker cases)

150 2.m 300.00

6l2no14 -'Kirg Drafring reply brief (argtment: both rules have endured nlegislative

review")
150 0.40 60.m

6/1312014 - King Drafting reply brief (introductory section including broad
points/concessions/narrow 0ugstion for the court).

150 0.80 r20.00

6t13t2014 - Kino Drafiine reoly brief flesislative historv section). 150 3.m 450.00
6/13lz014 -King Drafting reply briet(argument: there is a hierarchy ofsources for

staEtory construction, and subsequent legislative history is far down
the list)

150 1,00 150.00

(rn4nA14 Kinp Draftine reolv brief (lesislative historv section). 150 4.24 630.ffi
6t14t20L4 - Kino Draftins rcolv brief (mootness cuestion -- footnnte) 150 o.8t) 120.m
6114t2074 Kinu Draftins reply brief ('concise staEment" - footnote) 150 1.30 195.00
6n4noM --Kino Draftins, replv brief(equal prctection issue) I50 1.10 16s.00
6fi6nAV King Drafting reply brief (reviewing notes and responding to addirional

arguments Dosed in the three resoonse briefs).
150 6.90 1,035.00

6t17t2914 King Dra{ting reply brief (making adjustmenls to order, inclusion of
arEuments)

150 4.00 600.00

6tr7t2014 King Drafting reply brief (reviewing Shertock order with eye to

formattinp).
150 0.40 60-00

6t17t2074 Kins Draftins renlv brief (reviewinp for claritv, irensifions erc \ 150 3J0 525.m
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6t17t2014 Kins Drafting rcply brief (citation formattins - n{f iites. etc.t lso 1.80 270.00
6t$laa]4 King Reply brief: research cases, stamEs for argument that sut division is

ooe Dnrject.
150 2.00 300.00

6/18/2014 I Krno Reply brief -- cleating table of authorities in Microsot Worrl- 150 2.W 300.00
o/rvlzur+ 

j

&rng r.tnatmng rcpty bfier (hble of contents, table of Buthorities, cover
page, proofreading reviewing respor.,se briefs to essure that we have
not missed arguments).

150 10.10 r,515.00

6naD014 King Finalizing reply bdef (headings, speci{ic grounds oferror un6glrE
704, appropriate refercnce to tt.B., response to argument about
aquifers layered vertically, response to arEuments about absurd
rysult).

150 7.00 1,050.00

7t16D014 Kins Drafting and filing notict of aDDearance bv nhone. 150 2.50 375.00
9ru^U4 Kins Sonsglt il Attornoy M. Bistrop re: hearine oreo 150 0.40 60_00
9n5nu4 Kino llearing Prep: Reviewins all brieft 150 3.50 525.00
9115t2014 King Hearing prep: call to attomey S. Brown for Mountain Water

Company re; sharing floor time (.1); check J. Sherlock schedule, plan
court visit (.1)

150 0.20 30.00

9trctzau Kins Hearinq prep: Standard of review issue. 150 3.30 495.00
9116t20t4 Kins Hearing prep! Observe J. Sherlock summary iudgment motion 150 1.00 150.00
gt76DO14 - Kirro ilearing prep: Reviewins all brie{i 150 1,O0 150.00
9fi7D814 Kino fiscussion W Attornev M. Bishop re: hearine oreo 150 o-30 45-00
9fi'1nfil4 Kins t'Iqaring prep 150 s.30 795.00
9118t2074 - King Conversation w A$orney M, Bishop re: hearins strateev- 150 0,30 45-00
9118t2014 - Kins llearinq preo: Plain laneuase (2). Iesislative hisrorv ft.-5't- 150 3.s0 525.00
9t$nffi4 King Heuing prep: working on prcsentation (4.5), moot and discussion

with attomey M. Bishoo (2)
150 6.50 975.00

9norau4 - King Heuing prep: preparing notecards responding to attomey M. Bishop\
"toueh ouestions.tt

150 5.90 885.m

9t2'U20r4 Kine llearins oreo 150 3.s0 52s.00
9t22DO14 Kine Flearing prep 150 10.00 1500.m
9D3Dfi14 'Kino [Iearins 150 2.00 300.m
10t1t2074 - Kinq UDdate to Hilarv Johnson on exemDt well hearinel 150 0.30 45.m
14i2712014 "'King )raft "Notice of Ents'y of Order" (1.2); Conversation with M. Bishop

e: mles (timing of post-.iudgment motions/actions) (.2); Emails
hom/to M. Bishop and from S. McMillan re: same (.3).

150 1.70 255.00

totz'ila0l4 King Research on fees in exempt well case -- timing of fee motion;
conversation and emails to Matt re: same.

150 3.00 450.00

rcn8n014 King Review of motion for entry of judgment (.3); discussion with M.
Bishop re: same (.2); prepared motion and mailing materials (1); filed
motion (.3); emailed/mailed motion to co-oounsel (.2); read and

researched reply email re: no etty fees in petition for judicial review
r.fl

150 2.54 375.00

rt15t2014 King Research DNRC claim that order is stayed and emails to Barbara Hall
(client- Clark Fork Coalition) and attornev M. Bishoo re: same.

150 1.00 1.00

11nnol4 Kin,e Reading Kelly Nokes' memo on fees in exempt well case. Reading

Brief in Mitchell Slough case (Bitterroot River Protective
Assnciation)

r50 1.20 180.00

11/10/2014 - $ing Feedback to Kelly Nokes on memo on fees in exempt well case,

Research re: constitutional reouirement for fee award,

r50 1.20 180.00

tl11012014 King Reading Mitchell Slough briefs. Research on caselaw re: amount of
award, i.e. Plath fuctors and related caselaw, and briefing and opinioo

in Mitchell Slough case. - Email to attorney M. Bishop rc: same.

150 0-80 120.00

fl.t18no14 King 1. Research into whether time spenton administrative process is

recoverable. 2. Research into Drivate attornev general docrine
150 2.10 31s.q)

17aADA7A Kinu Review of timeslips to date for fee motion. 150 o.50 7s.00

11Drnfi4 'Kano Draftine declaration for fee motion. 150 234 345.00

1Z16DAA Kins Fee motion- 150 0.50 75.00

12t17nO14 Kinrr Review fee rnotion. Develoo arsuments re: benelit to Montanans. 150 2.00 300-00
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finBna]4 Kino Rasearch re: Uni form Declaratorv Judsment Act. 150 5.00 5.00
't?t1912014 Kirg Research re: Uniform Declaratory Judgment Act Drafting fee brief

on UDJA, claim.
150 0.50 0J0

1/52015 Kins Conversation with M. Bishop re: asDeal. motion ro srav. 160 0.30 0.30
1/s2015 King Phone call with B. Hall and M. Bishop re: the exempr well working

group, the appeal filed by Realtors and Well Drillers, and other news
and next steDs.

160 0.?0 0,70

1t6t201s King -Conversation with Attomey M. Bishop re: UDJA claim (.5)
Research on UDJA claim (3.5)

i60 4.00 4.00

1/820rs Kins. Research on UDJA claim 160 2.00 2.00
u9DA$ King Research: SCOTUS and gth Circuit caselaw on private attorney

general doctrine (2 hours) Research: UDJA clairn (.5 hours) Email
to and conversation witlr M. Bishop re: caselaw for fee brief and next
steps (.5 hours)

160 3.00 2.50 80.00

l/1012015 King Exempt well fsc brief: adding material on evolution of private
attorney general doctrine in California, and developing arguments rc:
why the eourt's decision benefits Montanans.

160 3.50 s60.00

1t12D015 King Research re: UDJA Research re: caselaw in 9th Circuit and SCOTUS
0n Drivate attorney general doctrine

160 6.50 3.25 s20.00

rit312015 King Research re: Califomia law on private attorney general doctrine and
draftinp footnote re: same-

160 4.50 720.00

1174t2075 King Drafting section offee briefre: why the court's decision benefits all
Montana*s.

160 6-50 1,0/t0.00

1t2',1DO15 k ito [9e memo briefing: making laoguaqe mone concise 160 3.00 480-rm
1n?p,015 King Editing fee brief, adding material re: court's recognition that public

policies vindicated are grounded in the constitution, review of record
re: imoacts. editinp material re: imnacLs.

r60 6,10 976.00

u23t2015 King Fee brief: Reviewing cases on "equitable" prong of fee analysis;
rroofreadins: filine: service.

160 7.00 1,120.00

2lztzor5 King Exempt Well Appeal: Review of Suprerne C-ourt Notice of Trflnscript,
including briefing deadline; discussion with M. Bishop re: same;
research re: bliefing stay pending resolution of Ee matter at district
court; emails to opposing counsel ret same. Research re: filing
resuirements in MT Suoreme Court-

160 2.50 2.50

2t4t20.t5 Kin!r Draftins motion to stav briefins and researchins rules. 160 1.50 1.50

u5r20i5 Kins Draftinp nrotion to stav bliefi[a erid xesearchina rules. 160 3.00 3.00

2t6t2015 King Drafting motion to stay briefing and researching rules. (4) TWo
phone convers&tions with Ryan Mattick re: motion to stay bdefing
and motion to $ay judgment pending appeal (.3) Filing at MT
Sunreme Court (-5'l Comoletinp Service (.7'!

160 5.50 5.50

ufirza15 Kine Research on stay pendinq aDDeal 160 2.00 2.00
ufirza'15 King Consideration of request for ext€nsion from opposing munsel and

response to s&me (.3) Review oforder from court re: new deadline
lor opening brief- calendar date (.I)

160 0.40 0.40

5 Kins Review of HB 519 and emails with B. Chilcott re: same r60 0,30 0.30
2123t2015 Khtg Review of Motion to Stay Court's Order. Drafting Request br

Extension of Tirne. Conversation with M. Bishop re: suatesv.
160 1-00 1.00

zr24EO15 King Drafting implementing M. Bishop's edits on, filing, and serving
motion for extension of time for reply on question of entitlement to
attomey fees (2) Drafting, implementing M. Bishop's edits on, filing,
and serving motion for extension of time for reply on motibn fur stay

ofcourt's order (2.E) Reading and brainstorning responses to
DNRC's resoonse on ouestion of entitlement to attornev fees (1-4)

160 6.20 2.80 544.ffi

2n5po'15 I(ing Draft ing reply brief on fee entitlem€nt, claim:'luasi-judicial
immrrnifv"

160 7.00 r,120.00

212612015 Kins Briefins lee renlv - slaim: ouasi-iudicial immunitv 160 7.m r-120-00

2127n415 Kins Draftins reolv on fees -- auasi-iudicial immunitv claim 160 7.00 1.120.00

3nDUs King Draftirg reply in support of fee motion (quasi-judicial imrnunity
cnctinn)

160 0.s0 80.00
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3i3l201s Kino

Drafting fee reply (quasi-iudicial imrnunitv)
160 3.80 608.003i5no15 Kirrs 160 r.00 160.00

3t7/2015 Kinu Drafting fee re.ply (qqasi-judicial imrnunity) 160 1.10 1?6.003DnAfi King Fee reply - quasi-judicial immunity do*rine (S.4 hoursl" socieai
importance prong of FAGD (.8)

160 6-20 992.00

3110t20't5 King Exempt well fee reply - PAGD fees warrantea in statGlasea caGJ
closing loophqle an important maner of Dubtic Dolicv f7-11

160 7-10 r,136.00

3/11/20r.5 King Drating fte reply - private enforcement agpinst DNRC was
necessary; all Montanans benefitted; an award against DNRCwould
not b! unjusl; conclusion (12.8)

160 12.80 2,048.00

3t12t2015 King Briefing fee reply (responding to M. Bishop,s edits, cite ctrect,
:roofreading) and filing and serving the replv with the court.

160 8.00 r,280.00

3113801s King Respnse to motion to stay court's order pending appeal: ,".Cing
qqtion and brainstorming/researchins resDonse f3_5)

160 3.50 350

3fi61?015 King Resporce to motion for s&y of court's order - research - facto.s for
vtay - irreparable harm (1.5 hour)

160 1.50 1-50

3n7t?{Jl5 King Response to motion for stay ofcourt's ordet - briefing (research and
briefing on stay fnding apfrcal in MT, 9th Cir., and Sup, Ct; Well
Drillers are not likely to prevail on merits; irreparable harm) (6.5
houd

160 6.s0 6.50

3/18/2015 lfing Response to motion for stay ofcourt's order - briefing (irreparable
harm) (5.1 hours)

160 5.10 5.10

3l"tglzot5 King Response to motion for stay ofoourt's order- briefing (irreparable
harm) (2)

160 2.00 2.00

3120DO75 King Response to motion for stay ofcourt's order -briefing (ineparable
harni) (7.8 h)

160 ?.80 7.80

3lz1B0t5 King Response to motion for stay of court's order - briefing (the Well
Drillers' "right to appeal" will not be irreparably harmed) (3.5 hours).

160 3.50 3.50

3rxE015 King Drafting response to motion to stay court's order (balance ofequitiesl
6.21

160 6,20 6.24

3n4D01s King Vlotion for Stay of Court's Order - Response - harm to mernbers,

0alanc6 of the eouities. oublic interest
160 6.20 6.20

3i2,52015 Kinp Resoonse to Motion for Stev of Court's Order - Balance of Eauities 160 2.50 2.50
3r26n0ts King Drafting motion in opposition to stay of court's order - balance of

couities and oublic interest editinp- and cite cheekinp
160 8.50 8.50

3D7n$r5 King Motion for stay ofcourt's order: Research on and drafting footnote
on MCA 2-4-711 (-B) Printing signing, and filing with court
opposition to motion for stay ofcourt's order (,6) Service of
opposition to motion for stay of court's order (.7) Reviewing and

implementing M. Bishop's edits on brief (l.E) Prooteading brief (.3)

160 4.20 4.20

4121t?Ols King Reviewing reply brief (to our motion for stay of courtb order at

disricr court)
160 0.50 0.50

4127nus Kinu Revision of ExernDt Well Proiect Pase (.5) 160 1-30 1-30

4t28t2015 - King Smail update to client B. Chillcott re: appeal, HB 519, fee q$estion
,2\

160 0.20 0.10 r6.00

5fi2a415 King -Emails with A. St. I-awence re: need for notice of submitral on
attorney fee motion and notice to Supreme Court re: status of pendinp

motion for stay of briefing (.3) -Research (.3i and drafting notice of
submittal (.5). and email to M. Bishoo for filins f.1)

160 1.20 192.00

st13lzot5 King -Servic.e of notice of submittal of motion for attorneys' fees and costs

by email and mail (.8) -Review of court's order on rnotion for stay of
court's order (,4), email to M. Bishop r€: same (.1), email to WELC
attomeys re: same (,3), ernail with B. Sweeny re: press on sarne (,1) -
Ernail wilh Erik S.G. re: engagement of Trout Unlimited (.1) Total =
1.5 hours

160 1.50 1.00 80.00

For Professlonal Scrvies: 488.10 130.25 s4.688.00
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THE CLARK FORK COALITION, a non-profit
organization, et al.

Petitioners,

vs.

JOHN TUBBS, in his official capacity as

Director of The Montana Department of National
Resources and Conservation, et al.,

State-Respondents,

MONTANA WELL DRILLERS ASSOC. et at.,

Intervenors.

STATE OF MONTANA

COUNTY OF LEWIS AND CLARK

MONTANA FIRST JUDICIAL DISTRTCT
LEWIS AND CLARK COUNTY

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CivNo. BDV-2010-874

AFFIDAVIT OF
DAVID K. W. MLSON, Jr.

)

)

I, DAVID K. W. WILSON, Jr., being first duly sworn, states as follows:

l. I am submitting this declaration in support of the Petitioners' motion for attorneys'

fees and costs in this matter.

2. I am an attorney with the law firm of Morrison, Sherwood, Wilson and Deola, where I

have been a partner since the mid-i990s. I gaduated fromthe University of Montana School of

Law in 1985. I have extensive experience litigating and handling environrnental and land use

cases in State and Federal Court in Montana. My reported environmental cases in Montana

inclnde MEIC v. DEQ, 1999 MT 248, MEIC v. MDT,2000 MT 5, Clark Fork Coalitionv. DE},

2008 MT 407, Montana Wildlife Federation v. Montana Board of Oil and Gas Conservation,

EXI{IB'T



2012 MT 128, and Clark Fork Coalition v. DEQ,2012 MT 240. As this list illustrates, I have

represented the lead Plaintiffin this matter, the Clark Fork Coalition, numerous times over the

years.

3. I have reviewed the briefing in this case, the Court's order, the Westem Environmental

Law Center's (WELC's) time sheets, including the number of hours expended in this case and

the requested hourly rates, and Matthew Bishop's and Laura King's declarations in this matter.

ln my opinion, the total hours, expenses, and hourly rates sought in this case by Mr. Bishop and

Ms, King are reasonable. I am familiar with this type of case and the skill and time it required to

litigate. The Petitioners' success required the participation of counsel well versed in natural

resource and administrative law issues and counsel who understood the importance of building a

strong administrative record.

4. I am personally famiiiar with the expertise, experience, and leputation of Matthew

Bishop and WELC. He is an experienced litigator in environmental and natural resources cases,

well respected, and among a small class of specialists in this type of litigation. I'know that these

types of cases against state agencies are expensive, tirne consuming, complex, and can be

difficult to litigate. Mr. Bishop and the other attorneys at WELC are some of the few attorneys

with expertise willing to take such cases on a pro bono basis. The availability of such attomeys is

limited in Montana. I know that peopie who seek attorneys to take these kinds of cases often do

not have the resources to hire a private attorney and have a harcl time finding able and

experienced attoffieys such as the ones from the WELC willing to take such cases on pro bono

basis.

5. I believe these requested rates sought in this case by Ml, Bishop and Ms. King are



reasonable and consistent with (if not lower than) the market rates of attorneys with sirnilar skills

ancl experience in Montana. In 2011, the Montana Supreme Court upheld an award of $300 per

houl for Jack 'fuholske, an experienced environmental attorney, for work perfomred between

2003 and 2009, see Bitterroot River Protective Association v. Bitterroot Conservation District,

201 t MT 5l , Tl1[ 39,45, 359 Mont. 393,251 P.3d 131. In the same case, the Montana Supreme

Court also upheld an awald of $200 per hour for Sarah McMillan, an environrnental attorney, for

worked pertbrmed between 2003 and 2009. See id Ms. McMillan graduated from law school in

2000.

6. Given the Montana Supteme Court's decision and Mr. Bisirop's extensive, 16 years of

ent ironmental and natural resorlrce law experience, I believe his requested rate of $220-280 per

houl in this case is reasonable and comparable to market rates for similarly experienced attorneys

in Montana. I also believe that Ms. King's requested rate of $140-160 per hour is reasonable. Ms.

King's rate is beiow the market rate charged. by new associates at my firm. New associates at my

firm charge $ 150-175 for their work and one associate was awarded fees of $200 per hour in

2014 by Magistrate Strong.

FUR'IHER AFFiANT SAYETH NOT,

DATED this *23ay or 3*,r-r .2015.

vid

SUBSCRIBED AND SWORN TO before

\,,,:; { t.l. t ll,io*}[nr, -Al- day of ..\.rr.r- .2015.

by

JAf#lffiLell
IIOTARYPUBUC fgrtt€

Shbs{[&nhns
ee$iding S H*tlr, l{o,nBns

ftty EEmfl*.ioo E4tftEs

&tay 16, ?017

\-
-\** [.dnl(; -

tate of Montana
'\-- / My commission expires:



MONTANA FIRST JUDICIAL DISTRICT
LEWIS AND CLARK COUNTY

THE CLARK FORK COALITION, a non-profit )
organization, et al. )

) Civ No. BDV-2010-874
Petitioners, )

)
vs. ) AFFIDAVIT OF

) SARAH MCMILLAN

JOHN TUBBS, in his official capacity as )
Director of The Montana Department of National )
Resources and Conservation, et al., )

)
State-Respondents, )

)
MONTANA WELL DRILLERS ASSOC' et al., )

Intervsnors.

attorneys' fees and cosis in this matter'

2. I am an attorney with 15 years of experience in Montana, having received my

J.D. frorn the University of Montana School of Law in 2000. I attended law school for

the sole purpose of sttrdying and preparinB to pfactice public-interest environmental law'

While attending law school, I took classes on administrative law, federal natural resource

law, environmental law, pollution control, and watershed protection' I graduated in the

top 5% of rnY class.

)

)
)

lows:

1. t am submitting this declaration in support of the Petitioners' motion for

EXHIBIT

L)
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3. I started practicing environmental law in Missoula, Montana in September 2001

and shortly thereafter joined Tuholske Law Office, an environmental public interest

private firm. I continued in private practice until I joined Western Environmental Law

Center (WELC) in October of 2007, where I remained until June 201l.I am now the

Senior Attorney for WildEarth Guardiansr an organization dedicated to the protection and

restoration of wildlands, wildlife, wild rivers, and health of the West- I practice

exclusively environmental law.

4. Since beginning practice in 2001, I have represented clients in a wide variety

of environmental cases and matters pursued under federal and state environmental

statutes, iBcluding NEPA, MEPA, NFMA, Clean Water Act, Endangered Species Act,

NHpA, FLpMA, state and federal constitutional provisions, the Administrative

Procedures Act, and MAPA. These cases include the following:

Russell Country Sportsmenv. U,SFS and MWA,668 F. 3d 1037 (9th Cir'

201 1)(successful defense of travel plan in Little Belt mountains)

Helena Hunteys & Anglers v. Tidwell,84l F. Supp. 2d 1129 (D. Mont.

2009) (successful challenge to authorization of biathlon project).

wildtands cPR v- Tidwell,cv-09-?5-M-DWM (D. Mont. 20O9)(successful

settlement directing analYsis).

MEIC v. BLM (CV-08-178-M-DWM, District of Montana). (settlement

directing BLM to perform analysis)'

NWF v. Departrnent of Agriculture (2:0E-cv-10o4-cJJ, Westem District of

Washington, Seattle Division). (Successful challenge to amendments to

Conservation Reserve Frogram).



Northern Plains Resource Coancil v. BLM; Northern Cheyenne v. BLM,
2005 Lexis 4678 (D. Mont. 2005). (Successful challenge of EIS, resulting
in injunction).

Montana Wilderness Assoc. y. U,SFS, 146 F. Supp. 2d 1118, affirmed in
part, reversed in part, 314 F.3d 1146 (9th Cir. 2003); reversed and
remanded 124 S. Ct.2870; (case suceessfully settled in 2007 after remand
pursuant to Norton v. SUWA).

Alliancefor the Wild Rockies v. USFWS, (04-1813-JO, District of Oregon,
Portland Division). (Successful challenge to bull trout critical habitat
designation).

State of Wyoming v. U. S. Dep't of Interior,360 F. Supp. 2d l2l4 (D. Wyo.
2005), aff'd,442F.3d 1262 (l0th Cir. 2006). (Intervened to help FWS
defend denial of Wyoming's petition to delist gray wolf).

Northern Plains Resource Council v. Fidelity Exploration and Productiorz
Company,325 F.3d 1155 (9th Cir. 2003), cert. denied, S4A U.S. 967 (2003).
(Successful challenge to permitless discharge of coal bed methane waste
water).

Friends of Butt Lake v. Beasley,2003 Lexis 25218(D. Mont. 2003).
(Successful challenge of illegal placement of dredge and fill rnaterials in
Bull Lake, resulting in injunction and $100,000 civil penalty against the

developer).

Missoula County et al. v. MDT (DV-l l-424, Montana Fourth Judicial Dist.
Court, (successful challenge to adequacy of DOT's analysis -summary
Judgment granted Feb. 17, 2012).

Spoklie v. State of Montana, 411 F. 3d 1051 (9th Cir. 2005). (Intervened to
assist the State of Montana in defending game farm law against
constitutional claims challenges). See also Kalka v. Montana Dep't Fish,
Wildlde & Parks,2008 MT 460; Buhmann v. State,2008 MT 465:' Spoklie
v. Mont. Dep't of Fish Wildlife and Parks,2002 MT 228; Sportsmenfor I-
143 v. Montana Fifteenth Judicial District Court,2002 MT 18.

Bitterroot River Protection Assoc. v. Bitterroot Conservation Dist.,2A08



MT 377 . (Successful litigation to prevent privatization of Mitchell Slough
and ensure protection of the stream).

5. In addition to the matters listed above, I am currently litigating several matters

in federal courts (in Washington D.C., Arizona, Montana, and the Ninth Circuit), and arn

developing matters for likely filing in the next several months.

6. I am admitted to practice in state courts in Montana, in United States District

Courts for the Districts of Montana, Colorado and Washington D.C., and in the United

States Courts of Appeals for the Ninth and Tenth Circuits. I have also appeared pro hac

vice in the United States District Court for the Districts of Wyoming, Arizona, and ldaho.

7. tr have spoken at numerous seminars that qualify as Continuing Legal Education

(CLE) for attorneys, have guest-lectured for environmental law courses at the University

of Montana, and have taught an environmentai iaw course for Vermont Law Schooi.

8. At the Petitioners' request, I reviewed the papers filed in this case, including

the briefs submitted (opening and reply), the Court's October I7,2A74, order, WEI-C's

time sheets, including the number of hours expended in this case and the requested hourly

rates for Matthew Bishop and Laura Kiog, and Mr. Bishop's and Ms. King's declarations

in this matter.

9. tr am familiar with this particular case, having been engaged while employed at

WELC during the earlier adminisrative stage, and understand the legal experience and

skill it required to pursue at both the administrative level and in court. These types of

cases al€ complex and difficult to prosecute, in part because state agencies like DNRC (as



well as federal agencies) are afforded considerable deference. These cases are also time

consurning, requiring counsel to research and understand the legal theories and

importantly, build an administrative record for DNRC and the Court to review. The

attorneys at WELC, including Mr. Bishop and Ms. King, are natural resource and

administrative law specialists and, in my opinion, the total hours'(including hours

expended in an effortto recover legal fees), expenses, and hourly rates sought in this case

by Mr. Bishop and Ms. King are reasonable.

10. I am personally familiar with the expertise, experience, and reputation of

Matthew Bishop, Laura King, and the other attorneys at'SIELC. Mr. Bishop is an

experienced litigator in environmental and natural resources cases. He is wetl respected in

the legal community and among only a handful of attorneys in Montana specializing in

natural resource law. Mr. Bishop and Ms. King and the other attorneys at WELC are

among the few attorneys with expertise willing to take such cases on a pro bono basis.

The availability of such attorneys is limited in Montana. As the senior attorney for

WildEarth Guardians,I regularly seek legal counsel for environmental litigation. I know

that people who seek attorneys to take these kinds of cases often do not have the

resources to hire a private attorney and have a hard tirne finding able and experienced

attorneys such as the ones from the WELC who are willing to take such cases on pro bono

basis.

11. I believe the rates sought in this case by Mr. Bishop and Ms. King are

4



reasonable and consistent with (if not lower than) the market rates of attorneys

with similar skitls and experience in Montaua. I rerovered fees in the Mitchell

Sloitgll litigation atthe rate of $200lhour tbr work in 2005-2009. This included

some tirne for the work to recover fees, as is common in environmental fee

recov€q/ situations. Matthew Bishop has been practicing longer than I have and

his rates of $220-$280 for work perforrred more recetrtly- in years 2009-201.4 -

are reasonable in this market. LauraKing is a newer attotney and her rates of

$148-$160 are appropriate for her ievel of experience.

s'r'A'r'E oF MONTANA )
: ss.

couN-TY OF MTSSOULA )

Cn this i.'..i- day of .-.,.,"..,j- . *, 2015, before me the undersigned Notary
Public, personally appeared Sarah K. McMillan, known to me to be the person
whose nflme is subscribed to the within instrument, and acknowledged to rue that
she executed the same.

IN WITNESS WHEREOF,I have hereunto set my hand and affrxed my
official seal the day and year first above written.

. SAI{oYWELLS
ilOfARY PUBLTC fGr!fi€''. i:, Strt of l{ont.n!

'I - " Rerlding El uis3oula, iionttna'. i llty GommlSshn ErPhG3
Juty 11,2018

NOTARY P[JIT:I.I{"] for the State of Montana
Residing at Missoula, Montana.
My comrnission expires :


