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A Bill for an Act entitled: "An Act changing the duties,
responsibilities, and authority of the public defender comm ssion

to be advisory only;."

Be it enacted by the Legislature of the State of Montana:

Section 1. Section 47-1-104, MCA, is anended to read:
"47-1-104. Statew de system-- structure and scope of
services -- assignnent of counsel at public expense. (1) There is
a statew de public defender system which is required to deliver
public defender services in all courts in this state. The system

i's supervised by the comm ssion and adm ni stered by the office.

(2) The comm ssion shall approve advise the executive
director on and the executive director shall adopt a strategic
plan for service delivery and divide the state into not nore than
11 public defender regions. The conmm ssion nmay advi se the
executive director to establish a regional office to provide
publ i c defender services in each region, as provided in 47-1-215,
establish a contracted services programto provide services in
the region, or utilize other service delivery nethods as
appropriate and consistent with the purposes described in
47-1-102.

(3) When a court orders the office or the office of
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appel | ate defender to assign counsel, the appropriate office
shall imedi ately assign a public defender qualified to provide
the required services. The commi ssion shall advise the executive
director regarding and the executive director shall establish
protocols to ensure that the offices nmake appropriate assignnents
ina tinmely manner.

(4) A court may order an office to assign counsel under
this chapter in the foll ow ng cases:

(a) in cases in which a person is entitled to assistance of
counsel at public expense because of financial inability to
retain private counsel, subject to a determ nation of indigence
pursuant to 47-1-111, as foll ows:

(1) for a person charged with a felony or charged with a
m sdenmeanor for which there is a possibility of incarceration, as
provided in 46-8-101;

(1i) for a party in a proceeding to determ ne parentage
under the Uniform Parentage Act, as provided in 40-6-119;

(ti1) for a parent, guardian, or other person wth physical
or legal custody of a child or youth in any renoval, placenent,
or term nation proceedi ng pursuant 41-3-422 and as required under
the federal Indian Child Welfare Act, as provided in 41-3-425;

(tv) for an applicant for sentence review pursuant to Title
46, chapter 18, part 9;

(v) for a petitioner in a proceeding for postconviction
relief, as provided in 46-21-201;

(vi) for a petitioner in a habeas corpus proceedi hg pursuant

to Title 46, chapter 22;
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(vii) for a parent or guardian in a proceeding for the
i nvoluntary comm tnent of a devel opnental ly disabled person to a
residential facility, as provided in 53-20-112;

(viii) for a respondent in a proceeding for involuntary
commtnent for a nental disorder, as provided in 53-21-116

(i1x) for a respondent in a proceeding for the involuntary
comm tment of a person for alcoholism as provided in 53-24-302;
and

(x) for awitness in a crimnal grand jury proceedi ng, as
provi ded in 46-4-304.

(b) in cases in which a person is entitled by lawto the
assi stance of counsel at public expense regardl ess of the
person's financial ability to retain private counsel, as foll ows:

(1) as provided for in 41-3-425;

(1i) for a youth in a proceedi ng under the Mntana Youth
Court Act alleging a youth is delinquent or in need of
intervention, as provided in 41-5-1413, and in a prosecution
under the Extended Jurisdiction Prosecution Act, as provided in
41-5-1607;

(ti1) for a juvenile entitled to assigned counsel in a
proceedi ng under the Interstate Conpact on Juveniles, as provided
in 41-6-101;

(tv) for a mnor who petitions for a waiver of parental
consent requirenents under the Parental Consent for Abortion Act
of 2013, as provided in 50-20-509;

(v) for a respondent in a proceeding for the involuntary

comm tment of a devel opnental |y disabled person to a residenti al
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facility, as provided in 53-20-112;

(vi) for a mnor voluntarily conmtted to a nental health
facility, as provided in 53-21-112;

(vii) for a person who is the subject of a petition for the
appoi ntnent of a guardian or conservator in a proceedi ng under
the provisions of the Uniform Probate Code in Title 72, chapter
S;

(viii) for a ward when the ward's guardian has filed a
petition to require nedical treatnment for a nental disorder of
the ward, as provided in 72-5-322; and

(c) for an eligible appellant in an appeal of a proceeding
listed in this subsection (4).

(5 (a) Except as provided in subsection (5)(b), a public
def ender may not be assigned to act as a court-appoi nted speci al
advocate or guardian ad litemin a proceedi ng under the Mntana
Youth Court Act, Title 41, chapter 5, or in an abuse and negl ect
proceedi ng under Title 41, chapter 3.

(b) A private attorney who is contracted with under the
provi sions of 47-1-216 to provide public defender services under
this chapter may be appointed as a court-appoi nted speci al
advocate or guardian ad litemin a proceedi ng described in
subsection (5)(a) if the appointnent is separate fromthe
attorney's service for the statew de public defender system and
does not result in a conflict of interest.”

{Internal References to 47-1-104:
47-1-215 }
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Section 2. Section 47-1-105, MCA, is anended to read:

"47-1-105. Comm ssion -- duties and authority -- report --

rules. The conm ssion may advi se the executive director on
matters of managenent and admi nistration and the executive
director shall supervise and direct the system In addition to
ot her duties assigned pursuant to this chapter, the comm ssion
may advi se the executive director on personnel matters and the
executive director shall:

(1) (a) establish the qualifications, duties, and
conpensation of the chief public defender, as provided in
47-1-201, appoint a chief public defender after considering
qualified applicants, and regularly evaluate the perfornmance of
the chi ef public defender; and

(b) establish the qualifications, duties, and conpensation
of the chief appellate defender, as provided in 47-1-205, appoint
a chief appellate defender after considering qualified
applicants, and regularly evaluate the performance of the chi ef
appel | at e def ender;

(2) establish statew de standards for the qualification and
training of attorneys providing public defender services to
ensure that services are provided by conpetent counsel and in a
manner that is fair and consistent throughout the state. The
standards nust take into consideration:

(a) the level of education and experience that is necessary
to conpetently handl e certain cases and case types, such as
crimnal, juvenile, abuse and neglect, civil commtnent, capital,

and ot her case types, including cases on appeal, in order to
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provi de effective assistance of counsel;

(b) acceptabl e casel oads and wor kl oad nonitoring protocols
to ensure that public defender workl oads are nanageabl e;

(c) access to and use of necessary professional services,
such as paral egal, investigator, and other services that may be
required to support a public defender in a case;

(d) continuing education requirenents for public defenders
and support staff;

(e) practice standards;

(f) performance criteria; and

(g) performance eval uation protocols.

(3) review and approve the strategic plan and budget
proposal s submtted by the chief public defender, the
adm nistrative director, and the chief appell ate defender;

(4) review and approve any proposal to create permnent
staff positions;

(5) establish and oversee a conflicts office with a
conflicts manager responsible for conflicts of interest and for
ensuring that cases involving a conflict of interest are handl ed
according to professional ethical standards;

(6) establish policies and procedures for handling excess
casel oads;

(7) establish policies and procedures to ensure that
detail ed expenditure and casel oad data is collected, recorded,
and reported to support strategic planning efforts for the
syst em

(8) adopt adm nistrative rules pursuant to the Montana
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Adm ni strative Procedure Act to inplenent the provisions of this
chapter; and

(9) submt a biennial report to the governor, the suprene
court, and the legislature, as provided in 5-11-210. Each
interim the comm ssion shall also specifically advise the
executive director regarding the report to the |law and justice
interimconmttee established pursuant to 5-5-202 and 5-5-226.
The report nust cover the precedi ng bi enni um and i ncl ude:

(a) all policies or procedures in effect for the operation
and adm ni stration of the statew de public defender system

(b) all standards established or being considered by the
commi ssion, the chief public defender, or the chief appellate
def ender;

(c) the nunber of deputy public defenders and the region
supervi sed by each

(d) the nunber of public defenders enpl oyed or contracted
with in the system identified by region;

(e) the nunber of attorney and nonattorney staff supervised
by each deputy public defender;

(f) the nunber of new cases in which counsel was assigned
to represent a party, identified by region, court, and case type;

(g) the total nunber of persons represented by the office
and the office of appellate defender, identified by region,
court, and case type;

(h) the annual casel oad and workl oad of each public
def ender, except for the chief public defender, and of the office

of appell ate defender, identified by region, court, and case
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type;

(1) the training prograns conducted by the office and the
nunber of attorney and nonattorney staff who attended each
progr am

(j) the continuing education courses on crimnal defense or
crimnal procedure attended by each public defender enpl oyed or
contracted wwth in the system and

(k) detailed expenditure data by court and case type."

{Internal References to 47-1-105: None.}

NEW SECTI ON. Section 3. Executive director. (1) There is

an office of executive director. The office of executive director

must be | ocated in

(2) (a) The shall hire and supervi se an

executive director manage and supervi se the adm nistration and
managenent of offices of public defender, appellate defender, and
conflicts. The executive director serves at the pleasure of the

conmi ssion. The shal | establish conpensation for

the position comensurate with the position's duties and
responsibilities, taking into account the conpensation paid to
executive directors with simlar responsibilities.

(b) The executive director nust be [qualifications, if
any] .

(c) The position of executive director is exenpt fromthe
state classification and pay plan as provided in 2-18-103.

(3) The executive director shall:

(a) [to be determ ned].
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Section 4. Section 47-1-111, MCA, is anended to read:

"47-1-111. Eligibility -- determ nation of indigence --
rules. (1) (a) Wien a court orders the office to assign counsel
to an applicant for public defender services, the office shal
i mredi ately assign counsel prior to a determ nation under this
section.

(b) If the person for whom counsel has been assigned is
| ater determ ned pursuant to this section to be ineligible for
publ i c defender services, the office shall imediately file a
nmotion to rescind appointnent so that the court's order may be
resci nded.

(c) (i) The applicant may request that the court conduct a
hearing on the notion to rescind appointnent. If the applicant
requests a hearing on the notion to rescind appoi ntnent, the
court shall hold the hearing.

(i1) The sole purpose of the hearing is to determ ne the
financial eligibility of the applicant for public defender
services. At the beginning of the hearing, the court shal
adnoni sh the parties that the scope of the hearing is limted to
determining the financial eligibility of the applicant for public
def ender servi ces.

(ti1) Only evidence related to the applicant's financi al
eligibility for public defender services may be introduced at the
heari ng.

(1v) The applicant may not be conpelled to testify at a

hearing on the notion to rescind appoi nt nent.
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(v) If the applicant testifies at the hearing, the
applicant may be questioned only regarding financial eligibility
for public defender services.

(vi) If the applicant testifies at the hearing, the court
shal | advise the applicant that any testinony or evidence
i ntroduced on the applicant's behalf other than testinony or
evi dence regarding financial eligibility my be used during any
crimnal action.

(vii) Evidence regarding financial eligibility under this
section may not be used in any crimnal action, except in a
crimnal action regarding a subsequent charge of perjury or false
swearing related to the applicant's claimof entitlenent to
publ i c defender services.

(d) If the applicant does not request a hearing on the
notion to rescind appoi ntnent, does not appear at a hearing on
the notion to rescind appointnment, or does not testify or present
evi dence regarding financial eligibility at the hearing on the
notion to rescind appointnent, the court shall find the applicant
is not eligible to have counsel assigned under Title 47 and shal
grant the notion to rescind appoi ntnment and order the assignnent
of counsel to be rescinded.

(e) A person for whom counsel is assigned is entitled to
the full benefit of public defender services until the court
grants the notion to rescind appoi ntnment and orders the
assi gnnent of counsel to be rescinded.

(f) Any determnation pursuant to this section is subject

to the review and approval of the court. The propriety of an
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assignment of counsel by the office is subject to inquiry by the
court, and the court may deny an assi gnnment.

(2) (a) An applicant for public defender services who is
eligible for a public defender because the applicant is indigent
shal |l also provide a detailed financial statenent and sign an
affidavit. The court shall advise the defendant that the
defendant is subject to crimnal charges for any fal se statenent
made on the financial statenent.

(b) The application, financial statenent, and affidavit
must be on a form prescribed by the comm ssion. The affidavit
must clearly state that it is signed under the penalty of perjury
and that a fal se statenent may be prosecuted. The judge may
inquire into the truth of the information contained in the
affidavit.

(c) Information disclosed in the application, financial
statenment, or affidavit is not admssible in a civil or crimnal
action except when offered for inpeachnent purposes or in a
subsequent prosecution of the applicant for perjury or false
sweari ng.

(d) The office may not withhold the tinely provision of
publ i c defender services for delay or failure to fill out an
application. However, a court may find a person in civil contenpt
of court for a person's unreasonable delay or failure to conply
with the provisions of this subsection (2).

(3) An applicant is indigent if:

(a) the applicant's gross household inconme, as defined in

15-30-2337, is at or less than 133% of the poverty |level set
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according to the nost current federal poverty guidelines updated
periodically in the Federal Register by the United States
departnent of health and human services under the authority of 42
U S.C. 9902(2); or

(b) the disposable inconme and assets of the applicant and
the nmenbers of the applicant's household are insufficient to
retain conpetent private counsel w thout substantial hardship to
the applicant or the nenbers of the applicant's househol d.

(4) A determ nation of indigence may not be deni ed based
solely on an applicant's ability to post bail or solely because
the applicant is enpl oyed.

(5 A determnation may be nodified by the office or the
court if additional information becones available or if the
applicant's financial circunstances change.

(6) The comm ssion shall establish advise the executive
di rector regardi ng procedures and adopt rules to inplenent this
section. Conm ssion The procedures and rul es:

(a) nust ensure that the eligibility determ nation process
is fair and consistent statew de;

(b) nust allow a qualified private attorney to represent an
applicant if the attorney agrees to accept fromthe applicant a
conpensation rate that will not constitute a substanti al
financial hardship to the applicant or the nenbers of the
appl i cant's househol d;

(c) mmay provide for the use of other public or private
agencies or contractors to conduct eligibility screening under

this section;
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(d) rnust avoid unnecessary duplication of processes; and

(e) nust prohibit a public defender from performng
eligibility screening for the public defender's own cases
pursuant to this section. A deputy public defender or individual
public defender review ng another public defender's case may
performeligibility screening pursuant to this section.”
{Internal References to 47-1-111:

41- 3-425 46- 8- 101 47-1-103 47-1-104
47-1-110 53-20-112 61-5-218 }

Section 5. Section 47-1-118, MCA, is anended to read:

"47-1-118. Conflicts of interest. (1) The comm ssion shal
establish advise the executive director on the structure,
pur pose, duties and responsibilities of a conflicts office to
contract for attorneys to represent indigent defendants in
ci rcunst ances where, because of conflict of interest, the public
def ender programis unable to provide representation to a
defendant. The executive director shall establish the conflicts
of fice.

(2) The comm ssion shall appoint advise the executive
director on the appointnent of a conflicts nmanager to oversee the
of fice. The executive director shall appoint a conflicts manager
and the conflicts manager reports directly to the comm ssion and
not to the chief public defender executive director. The If the
conflicts is an attorney, the conflicts manager may not handl e
cases.

(3) Al attorneys contracted for conflict of interest cases

shall report to the conflicts nmanager."
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{Internal References to 47-1-118: None.}
Section 6. Section 47-1-201, MCA, is anended to read:
"47-1-201. Ofice of state public defender -- personnel --
conpensation -- expenses -- reports. (1) There is an office of

state public defender. The office nust be located in Butte,
Mont ana. The head of the office is the chief public defender, who
i's supervised by the comm ssion.

(2) The chief public defender nust be an attorney |icensed
to practice lawin the state. The chief public defender is
appoi nted by and serves at the pleasure of the conm ssion. The
position of chief public defender is exenpt fromthe state
classification and pay plan as provided in 2-18-103. The
commi ssion shall establish conpensation for the position
commensurate wth the position's duties and responsibilities,
taking into account the conpensation paid to prosecutors with
simlar responsibilities.

(3) The chief public defender shall hire or contract for
and supervi se other personnel necessary to performthe function
of the office of state public defender and to inplenment the
provisions of this chapter, including but not limted to:

(a) the follow ng personnel who are exenpt fromthe state
classification and pay plan as provided in 2-18-103:

(i) an admnistrative director, who nust be experienced in
busi ness managenent and contract managenent;

(1i) a chief contract manager to oversee and enforce the

contracting program
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(ti1) a training coordinator, appointed as provided in
47-1-210;

(iv) deputy public defenders, as provided in 47-1-215;

(b) assistant public defenders; and

(c) other necessary adm nistrative and professional support
staff for the office.

(4) Positions established pursuant to subsections (3)(b)
and (3)(c) are classified positions, and persons in those
positions are entitled to sal aries, wages, benefits, and expenses
as provided in Title 2, chapter 18.

(5) The follow ng expenses are payable by the office if the
expense is incurred at the request of a public defender:

(a) wtness and interpreter fees and expenses provided in
Title 26, chapter 2, part 5, and 46-15-116; and

(b) transcript fees, as provided in 3-5-604.

(6) If the costs to be paid pursuant to this section are
not paid directly, reinbursenent nust be made within 30 days of
the receipt of a claim

(7) The office may accept gifts, grants, or donations,
whi ch nust be deposited in the account provided for in 47-1-110.

(8) The office shall provide assistance with the budgeti ng,
reporting, and related adm nistrative functions of the office of
appel | ate defender as provided in 47-1-205.

(9) The chief public defender shall establish procedures to
provi de for the approval, paynent, recording, reporting, and
managenent of defense expenses paid pursuant to this section,

i ncl udi ng defense expenses paid for work perfornmed by or for the
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of fice of appellate defender.

(10) (a) The office of public defender is required to report
data for each fiscal year by Septenber 30 of the subsequent
fiscal year representing the caseload for the entire public
def ender systemto the |legislative fiscal analyst. The report
nmust be provided in an electronic format and include unduplicated
count data for all cases for which representation is paid for by
the office of public defender, the nunber of new cases opened,

t he nunber of cases closed, the nunber of cases that remain open
and active, the nunber of cases that remain open but are

i nactive, and the average nunber of days between case openi ng and
cl osure for each case type.

(b) The office of public defender is required to report to
the legislative fiscal analyst for each fiscal year by Septenber
30 of the subsequent fiscal year on the anobunt of funds coll ected
as reinbursenent for services rendered, including the nunber of
cases for which a collection is nmade, the nunber of cases for
whi ch an anount is owed, the anount collected, and the anmount
remai ni ng unpai d. The report nust be provided in an electronic
format."

{Internal References to 47-1-201:

2-15-1028  2- 18- 103 3-5-511 3-5- 604
3-5-901 3-5-901 3-5-901 3-5-901
3-5-901 26- 2- 506 41-5-111  41-5-1413
42-2-405  46-4-304 46-8-101  46-8- 104
46-15-115  46-17-203  46-21-201  46- 21- 201
47-1-103  47-1-105 47-1-202  50- 20- 509
53-9-104  53-9-104 53-20-112  53-21-112
53-21-116 53-21-122  53-21-122  53-24- 302
72-5-225  72-5-234 72-5-315  72-5-408
72-5-408 }
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Section 7. Section 47-1-205, MCA, is anended to read:

"47-1-205. Ofice of appellate defender -- chief appellate
defender. (1) There is an office of appellate defender. The
of fice of appellate defender nust be |ocated in Hel ena, Mntana.

(2) (a) The comm ssion shall hire and supervise a chief
appel | at e defender to nanage and supervise the office of
appel | ate defender. The chi ef appell ate defender is appoi nted by
and serves at the pleasure of the comm ssion. The conm ssion
shal | establish conpensation for the position comensurate with
the position's duties and responsibilities, taking into account
the conpensation paid to prosecutors with simlar
responsibilities.

(b) The chief appellate defender nust be an attorney
licensed to practice lawin the state.

(c) The position of chief appellate defender is exenpt from
the state classification and pay plan as provided in 2-18-103.

(3) The chief appellate defender shall:

(a) direct, manage, and supervise all public defender
services provided by the office of appellate defender, including
budgeting, reporting, and rel ated functions;

(b) ensure that when a court orders the office of appellate
def ender to assign an appellate | awer or when a defendant or
petitioner is otherwise entitled to an appellate public defender,
the assignnent is nmade pronptly to a qualified and appropriate
appel | ate defender who is immedi ately available to the defendant
or petitioner when necessary;

(c) ensure that appell ate defender assignnents conply with
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the provisions of 47-1-202(1)(f) and standards for counsel for
i ndi gent persons in capital cases issued by the Montana suprene
court;

(d) hire and supervise the work of office of appellate
def ender personnel as authorized by the appell ate defender;

(e) contract for services as provided in 47-1-216 and as
aut hori zed by the comm ssion according to the strategic plan for
the delivery of public defender services;

(f) keep a record of appell ate defender services and
expenses of the office of appellate defender and submt records
and reports to the comm ssion as requested through the office of
state public defender

(g) inplenment standards and procedures established by the
comm ssion for the office of appellate defender;

(h) maintain a mninmnumclient casel oad as determ ned by the
commi Sssi on;

(i) confer with the chief public defender on budgetary
i ssues and submt budgetary requests and the reports required by
| aw or by the governor through the chief public defender; and

(j) performall other duties assigned to the chief
appel | at e defender by the comm ssion.™

{Internal References to 47-1-205:
47-1-105 47-1-201 }

Section 8. Section 47-1-216, MCA, is anended to read:
"47-1-216. Contracted services -- rules. (1) The comm ssion

shall establish standards for a statew de contracted services
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programthat ensures that contracting for public defender
services is done fairly and consistently statewi de and within
each public defender region and that contracting for appellate
defender services is done fairly and consistently statew de.

(2) The chief contract manager shall oversee the
contracting programand may not maintain a client casel oad.

(3) The office of state public defender and each regi onal
office, in a manner consistent with statew de standards adopted
by the comm ssion pursuant to this section, may contract to
provi de public defender, professional nonattorney, and other
personal services necessary to deliver public defender services
wi thin each public defender region. The chief appellate defender,
in a manner consistent with statew de standards adopted by the
comm ssion pursuant to this section, may contract to provide
appel | at e defender, professional nonattorney, and other personal
services necessary to deliver appellate defender services in the
state. Al contracting pursuant to this section is exenpt from
t he Montana Procurenent Act as provided in 18-4-132.

(4) (a) Except as provided in subsection (4)(b), contracts
may not be awarded based solely on the | owest bid or provide
conpensation to contractors based solely on a fixed fee paid
irrespective of the nunber of cases assigned.

(b) Contracts for |egal representation of individuals
appearing before the followi ng specialty courts may be awarded
based on a fixed fee:

(1) a drug treatnment court, as defined in 46-1-1103,

including an adult, a juvenile, and a famly drug court;
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(i1) a nmental health treatnment court, as defined in
46-1- 1203;

(iii1) a DU court, as defined in 61-5-231,;

(tv) a court that serves participants with co-occurring
di sorders, including a nental health treatnment court that is
conbined with a drug treatnent court; or

(v) a veterans treatment court.

(c) A contract for legal representation pursuant to
subsection (4)(b) may not be awarded wi thout the approval of the
conmm ssion and wi thout verifiable assurances that effective
representation wll be provided.

(5) Contracting for public defender and appell ate def ender
servi ces nmust be done through a conpetitive process that nust, at
a mninmum involve the follow ng considerations:

(a) attorney qualifications necessary to provide effective
assi stance of counsel that neets the standards established by the
commi Sssi on;

(b) attorney qualifications necessary to provide effective
assi stance of counsel that neets the standards issued by the
Mont ana suprene court for counsel for indigent persons in capital
cases;

(c) attorney access to support services, such as paral egal
and investigator services;

(d) attorney casel oad, including the amount of private
practice engaged in outside the contract;

(e) reporting protocols and casel oad nonitoring processes;

(f) a process for the supervision and eval uati on of
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per f or mance;

(g) a process for conflict resolution; and

(h) continuing education requirenents in accordance with
st andards set by the conmm ssion.

(6) The chief public defender, deputy public defenders, and
the chief appell ate defender shall provide for contract oversight
and enforcenent to ensure conpliance with established standards.

(7) The comm ssion shall adopt rules to establish
reasonabl e conpensation for attorneys contracted to provide
public defender and appell ate defender services and for others
contracted to provide nonattorney services.

(8) Contract attorneys may not take any noney or benefit
froman appointed client or fromanyone for the benefit of the
appoi nted client.

(9) The comm ssion shall limt the nunber of contract
attorneys so that all contracted attorneys may be neani ngfully
eval uat ed.

(10) The conm ssion shall inplenent rules requiring
eval uation of every contract attorney on a biennial basis by the
chi ef contract manager based on witten evaluation criteria."”

{Internal References to 47-1-216:

18- 4-132 47-1-104 47-1-205 47-1-215 }
- END -
{ Nane : Dave Bohyer
Title : Research Director
Agency : Legi sl ative Service D vision
Phone : 444- 3064
E-Mail : dbohyer @t . gov}
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