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Preface

he National Right to Counsel Committee was created in 2004 to examine the

ability of the American justice system to provide adequate counsel to individuals
in criminal and juvenile delinquency cases who cannot afford lawyers. Decades after
the United States Supreme Court ruling in Gideon v. Wainwright and other landmark
Supreme Court decisions, which recognized the right to lawyers for those who cannot
afford them, there was disturbing evidence that states and localities were not provid-
ing competent counsel, despite the constitutional requirement that they do so.

The Committee’s charge was to assess the extent of the problem, the various ways that
states and localities provide legal representation to those who cannot hire their own
lawyers, and to formulate recommendations about how to improve systems of indi-
gent defense to ensure fairness for all Americans. The result is Justice Denied: America’s
Continuing Neglect of Our Constitutional Right to Counsel.

In the years since the Committee began its work, there have been both measurable
improvements in systems of legal representation, as well as notable failures, and these
are documented in this report. In examining the nation as a whole, the accompany-
ing report and recommendations cover a good deal of familiar ground. It is no longer
news that Gideon’s constitutional promise has not been fulfilled in many states and
counties around the country. But the extent and persistence of the problems are
greater than we realized. And the reasons for them are explained and analyzed in
Justice Denied to a far greater degree than has been done at any time recently.

As Justice Denied convincingly demonstrates, despite the fact that funding for indi-
gent defense has increased during the past 45 years since the Gideon decision, there

is uncontroverted evidence that funding still remains woefully inadequate and is
deteriorating in the current economic difficulties that confront the nation. Because of
insufficient funding, in much of the country, training, salaries, supervision, and staft-
ing of public defender programs are unacceptable for a country that values the rule of
law. Every day, the caseloads that defenders are asked to carry force lawyers to violate
their oaths as members of the bar and their duties to clients as set forth in rules of
professional conduct. In addition, private contract lawyers and attorneys assigned to
cases for fees receive compensation that is usually not even suflicient to cover their
overhead and that discourages their participation in defense systems. Equally disturb-
ing, in most places across the country there is no oversight at all of the representation
that these lawyers provide, and the quality of the work they provide suffers as a result.
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In addition, defendants throughout the country, especially in the lower criminal
courts, are still convicted and imprisoned each year without any legal representa-

tion at all, or are “represented” by lawyers who have hundreds of other cases (thus
violating rules of professional conduct), and lack the requisite expertise and sufficient
support staff, including persons who can investigate their clients’ cases. Sometimes
people who cannot afford an attorney sit in jail for weeks or months before being
assigned an attorney; others do not meet or speak with their lawyers until the day of a
court appearance. Too often the representation is perfunctory and so deficient as not
to amount to representation at all.

But there also are structural problems in the delivery of indigent defense services,
such as a lack of independence for defenders and the management of their responsi-
bilities. And there are policies respecting criminal prosecutions and rules of criminal
procedure that exacerbate the difficulty of providing effective defense services.

All of these problems, and more, are discussed in Justice Denied. And, unlike any
other recent report dealing with indigent defense, Justice Denied contains an in-depth
contemporary analysis of the various ways in which the 5o states have structured their
indigent defense delivery systems.

Additionally, Justice Denied breaks new ground in setting out a road map for those
seeking to improve their indigent defense systems. Besides a comprehensive discus-
sion of the approaches that have been successful in achieving improvements, the
report contains a number of recommendations for achieving reform.

There is no doubt that Americans strongly support the right to counsel that Gideon
and subsequent cases established. Americans believe that the amount of money a
person has should not determine the quality of justice he or she receives. They under-
stand that governments must play a fundamental role in securing a fair justice system
by providing independent lawyers to those unable to afford their own.

The problems detailed in Justice Denied are the responsibility not just of states and
localities. The federal government also has an obligation to ensure that the Sixth
Amendment to the United States Constitution is enforced. It should be a full partner
with states through federal funding, as recommended in this report.

The Constitution Project, which coordinated publication of this report, has over the
years sponsored numerous committees of independent experts on a wide array of
issues. Like the National Right to Counsel Committee, these experts have issued con-
sensus reports and recommendations under the auspices of the Constitution Project.
However, from the outset, this undertaking has differed from our sponsorship of
other committees because we partnered with the National Legal Aid & Defender
Association (NLADA), one of the nation’s leading expert organizations on issues of
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Preface

public defense in the United States. The Committee’s report is posted on the websites
of both NLADA and the Constitution Project. However, the findings, conclusions,
and recommendations contained in the report are solely those of the Committee.

The National Right to Counsel Committee includes an extraordinary group of indi-
viduals, with a diversity of viewpoints shaped by their service at the highest levels of
every part of federal and state justice systems. Committee members have experience
as judges, prosecutors, defense lawyers, and as law enforcement officials; members
also include nationally-known law school academics, bar leaders, a victims™ advocate,
and a court researcher.

The Committee’s honorary co-chairs are Walter E Mondale, a former vice president
of the United States who, as the then-attorney general of Minnesota, organized a
remarkable amicus curiae brief joined by 23 states on behalf of Clarence Earl Gideon.
The other is William S. Sessions, a former Director of the FBI and former United
States District Court Judge. The Committee’s co-chairs are Timothy K. Lewis, a
former United States Circuit Court Judge; Rhoda Billings, a former Chief Justice of
the North Carolina Supreme Court; and Robert M. A. Johnson, chief prosecutor of
Anoka County, Minnesota, and a former President of the National District Attorneys
Association. Among the Committee members are Professor Bruce R. Jacob, who as
an Assistant Attorney General for the State of Florida opposed Mr. Gideon’s request
for counsel in his case before the Supreme Court. Another, Abe Krash, was on the
legal team that successfully represented Mr. Gideon before that Court. Another
member, Shawn Armbrust, then a journalism student and now a lawyer, played a
leading role in successfully establishing the innocence of Anthony Porter, who came
within 48 hours of being executed in Illinois. Yet another member, Alan J. Crotzer,
was wrongfully convicted of a whole host of offenses in Florida, including sexual bat-
tery, kidnapping, burglary, and robbery, and sentenced to 130 years in prison; he was
exonerated when DNA proved his innocence.

The Committee owes a great debt of gratitude to many people who contributed to
their deliberations and to the report and its recommendations. First and foremost
are its reporters: Norman Lefstein, Professor of Law and Dean Emeritus, Indiana
University School of Law—Indianapolis, and Robert L. Spangenberg, Research
Professor of the Center for Justice, Law, and Society at George Mason University.
Professors Lefstein and Spangenberg are two of the nation’s most highly regarded
experts on issues of indigent defense. Together they drafted the Committee’s
report and assisted the Committee in crafting its recommendations. I also want to
acknowledge the efforts of Rebecca Jacobstein and Jennifer Riggs, two members of
the Massachusetts bar and former staff members of The Spangenberg Group. Both
devoted extensive time to the report and made extremely important contributions in
preparing drafts of several chapters of the report.
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Last, but by no means least, I want to recognize the valuable contributions to the
Committee’s work by its first team of reporters: Paul Marcus, Haynes Professor of
Law and Kelly Professor of Teaching Excellence, William & Mary Law School, and
Mary Sue Backus, Associate Professor of Law, University of Oklahoma College of
Law. The early work of Professors Marcus and Backus for the Committee provided
a firm foundation for development of the Committee’s report. The materials they
prepared were transmitted to Professors Lefstein and Spangenberg and were used
by them in constructing their final report. Although Professors Backus and Marcus
were unable to put aside other demands on their time in order to continue as the
Committee’s reporters, their assistance deserves special mention and appreciation.
Much of their investigation of indigent defense is captured in their excellent law
review article on the subject. See Paul Marcus and Mary Sue Backus, 7he Right to
Counsel in Criminal Cases, A National Crisis, 57 HasTINGS L. J. 1031 (2006).

Finally, it is important for me to say a word about the intended audience for this
report. justice Denied is not just for those who provide indigent defense services,
although everyone in the business of providing such services will surely find it of in-
terest. Instead, the report should be required reading for legislators, executive branch
officials, judges, researchers, bar leaders, and everyone else who possesses the power to
remedy or influence the problems that this report vividly documents. Justice Denied
is the handbook that lights the way toward genuine and lasting improvement in the
delivery of indigent defense services in America, thus enhancing the quality of justice
for all. Its findings and recommendations must—at long last—be heeded.

Virginia E. Sloan
President and Founder
The Constitution Project
April 2009
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Justice Denied: America’s Continuing Neglect of Our Constitutional Right to Counsel

Introduction

ore than 45 years ago, the United States Supreme Court rendered one of its best

known and most important decisions— Gideon v. Wainwright. In memorable
language, the Court explained that “[i]n our adversary system of criminal justice, any
person haled into court, who is too poor to hire a lawyer, cannot be assured a fair trial
unless counsel is provided for him.” Observing that “lawyers in criminal courts are
necessities, not luxuries,” the Court concluded that governments have an obligation
under the United States Constitution to provide lawyers for people charged with a
felony who cannot afford to hire their own.

Soon afterwards, the Court extended Gideon, applying the right to a lawyer to
juvenile delinquency cases and to misdemeanor cases where imprisonment results.
The right to counsel is now accepted as a fundamental precept of American justice. It
helps to define who we are as a free people and distinguishes this country from totali-
tarian regimes, where lawyers are not always independent of the state and individuals
can be imprisoned by an all powerful and repressive state.

Yet, today, in criminal and juvenile proceedings in state courts, sometimes counsel is not
provided at all, and it often is supplied in ways that make a mockery of the great promise
of the Gideon decision and the Supreme Courts soaring rhetoric. Throughout the United
States, indigent defense systems are struggling. Due to funding shortfalls, excessive casel-
oads, and a host of other problems, many are truly failing. Not only does this failure deny
Justice to the poor, it adds costs to the entire justice system. State and local governments
are faced with increased jail expenses, retrials of cases, lawsuits, and a lack of public con-
fidence in our justice systems. In the countrys current fiscal crisis, indigent defense funding
may be further curtailed, and the risk of convicting innocent persons will be greater than
ever. Although troubles in indigent defense have long existed, the call for reform has never
been more urgent.

The National Right to Counsel Committee

For the first time since the Gideon decision, an independent, diverse group, whose
members include the relevant constituencies of the justice system, has examined the
nation’s ways of providing defense services for the poor and is sounding the alarm
about the grave problems that exist today nationwide. The National Right to Counsel
Committee was established to address the full dimension of the difficulties in indi-
gent defense from a national perspective. The Committee’s members include persons
with judicial, law enforcement, prosecution, and defense experience, as well as policy-
makers, victim advocates, and scholars. The membership also includes a person who
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Executive Summary and Recommendations

was convicted of a crime that he did not commit, sent to prison, and later exonerated
due to DNA evidence. (A list of Committee members and brief biographies of our
Reporters precede this Executive Summary.)

Mission and Scope

The Committee’s two-fold mission was to examine, across the country, whether
criminal defendants and juveniles charged with delinquency who are unable to retain
their own lawyers receive adequate legal representation, consistent with decisions

of the Supreme Court and rules of the legal profession, and to develop consensus
recommendations for achieving lasting reforms.

In approaching these subjects, the Committee was mindful that there have been
numerous studies that have cataloged the problems with indigent defense, but these
reports have not had significant impact in bringing about improvements. For this
reason, the Committee was determined that its Report focus not simply on all that
ails indigent defense—although Chapter 2 of this Report clearly does that—Dbut that
it also present detailed information on successful strategies for change. Chapter 3,
therefore, is an in-depth, first-of-its-kind analysis of indigent defense litigation in-
stituted to achieve reforms, including approaches that have been successful; Chapter
4 describes the various statewide structures used in the delivery of indigent defense
services and suggests the kinds of oversight bodies most likely to succeed in promot-
ing positive change.

Making a case for needed reform in the United States is not especially difficult
because the subject has often been examined and the difhiculties in delivering defense
services are constantly in the news. In conducting its work, the Committee, through
its Reporters, had access to literally hundreds of national, state, and local reports of
indigent defense, as well as several thousand newspaper articles spanning even beyond
the past decade. This Report cites many of the most recent studies conducted in state
and local jurisdictions, a national report of the American Bar Association published
in 2004, and numerous newspaper articles. In addition, some site visits were con-
ducted by independent researchers (other than our Reporters), retained on behalf of
the Committee, and the reports of these persons are referenced in Chapter 2. Because
the Committee desired a study that would withstand the scrutiny of any persons who
would doubt its findings, the statements in the five chapters of this Report are fully
supported, with numerous sources contained in more than 9oo footnotes.
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The Committee’s focus purposely has not included the myriad of problems involved
in providing defense representation in death penalty cases. The Committee was aware
that The Constitution Project had issued several reports related to the death penalty.
See MANDATORY JUsTICE: EIGHTEEN REFORMS TO THE DEATH PENALTY (2001); and
MANDATORY JusTICE: THE DEATH PENALTY REVISITED (2006), both of which are
available on The Constitution Project’s website (http://www.constitutionproject.
org/). There also are the 2003 ABA Guidelines for the Appointment and Performance
of Counsel in Death Penalty Cases (available at http://www.abanet.org/legalservices/
downloads/sclaid/indigentdefense/deathpenaltyguidelines2003.pdf). Moreover, by
excluding death penalty prosecutions, the Committee believed that it could better
concentrate its attention on defense representation in non-capital cases. Also, while
juvenile delinquency proceedings are discussed in this Report, the Committee
recognizes that its primary focus has been on defense services in criminal cases. For
further specific information about juvenile defense representation, the Committee
commends the materials available on the website of the National Juvenile Defender
Center (http://www.njdc.info/index.php), some of which also are cited in Chapter 2.

Before summarizing each of the chapters in this Report, we want to emphasize that
our overriding focus has been on the many current difficulties throughout the country
in providing indigent defense representation. Obviously, there has been considerable
progress since Gideon was decided in 1963. The sums spent by state governments and
local jurisdictions in defending accused persons have increased significantly during
the past four decades, and there are some places in which defense services are being
delivered by talented professionals who have the time, training, and resources to do
first-rate legal work for their clients. However, even in these places the progress that
has been made is at considerable risk given the fiscal problems that now afflict state
and local governments. Just as this Report was being completed, on December 10,
2008, the Center on Budget and Policy Priorities, a non-partisan research and policy
organization, reported that “[a]t least 43 states faced or are facing shortfalls in their
budgets for this and/or next year.”

Moreover, the evidence is overwhelming that jurisdictions that have done reasonably
well in the indigent defense area are in a distinct minority. In most of the country,
notwithstanding the dedication of lawyers and other committed staff, quality defense
work is simply impossible because of inadequate funding, excessive caseloads, a lack
of genuine independence, and insuflicient availability of other essential resources. In
addition, as our summary below of Chapter 2 points out, these are by no means the
only problems.
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Chapter Summaries

Chapter 1—The Right to Counsel: What is the Legal Foundation,
What Is Required of Counsel, and Why Does It Matter?

Our first chapter provides a primer on the right to counsel in America, which derives
from the Sixth Amendment to the United States Constitution and is applicable to
the states. We explain the kinds of cases to which the right applies, which are the

vast majority of criminal cases at trial and on appeal as well as juvenile delinquency
proceedings at trial and on appeal. Moreover, the Supreme Court of the United States
has continued to extend and to elaborate upon the right to counsel. In 2002, the
Court declared that a defendant who receives a suspended sentence in a misdemeanor
case may not later be imprisoned for a probation violation unless counsel was af-
forded when the defendant was initially prosecuted. And, in 2008, the Court held
that the right to counsel attaches at initial court appearances at which defendants
learn of the charges brought by the state.

But an accused is entitled to more than just a lawyer. The right to counsel also
encompasses the right to experts and transcripts to assist in a person’s defense, and,
like counsel, those must be paid for by governments. While the Court has not held
that defendants must be represented by lawyers, it has declared that lawyers must be
provided unless defendants knowingly, voluntarily, and intelligently decide to forego
the assistance of counsel. On the other hand, the Court has said virtually nothing
about how governments are to provide lawyers and, even more importantly, who
must pay for the experts, transcripts, and thousands of attorneys across the country
who must be provided to assist accused persons in criminal and juvenile cases. What
we do know is that these expenses entail substantial costs, and the financial burden,
as a result of the Court’s decisions designed to fulfill a requirement of the federal
Constitution, has fallen exclusively on state and local governments, who are called
upon to translate the right to counsel into meaningful indigent defense programs. As
we observe in Chapter 1, the Court’s decisions “are a significant high-cost, unfunded
mandate imposed upon state and/or local governments.”

One of the reasons that the right to counsel is expensive is because the lawyers
providing the representation must be trained and have offices, computers, and the
assistance of investigators and other paralegals. If they are private attorneys, they
must receive adequate compensation for their services. If they are employed as public
defenders, they must have reasonable salaries and benefits. In addition, the rules

of the legal profession require that all attorneys who represent clients, including
indigent clients, must be “competent” and “diligent” in doing so. Consequently, they
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cannot be allowed to have an unreasonable number of clients, lest they violate their
duties as members of the bar and deprive their clients of the kind of representation
that a private lawyer could be expected to provide. In addition, all states require
that legal representation be made available in situations where the right to counsel is
not constitutionally required, thus further straining the resources of public defense
programs.

Chapter 1 also addresses why the right to counsel matters. The most compelling
answer is that, in our adversary system of justice, fairness is served if both sides are
represented by lawyers who are evenly matched in areas such as available time to
devote to the case, training, experience, and resources. When the defense does not
measure up to the prosecution, there is a heightened risk of the adversary system

of justice making egregious mistakes. We have learned all too well during the past
decade, with the advent of DNA evidence, that an unknowable number of genuinely
innocent persons in the United States have been wrongfully convicted and sent to
prisons. Usually this has happened due to police and prosecution errors or because
of mistaken eyewitness identifications, though on occasion it has been due to clear
abuses of law enforcement powers. Wrongful convictions also have occurred as a
result of inadequate representation by defense lawyers. Whatever the reasons, for
innocent persons to lose their liberty is a travesty. Equally troubling, it means that the
guilty are free to roam without restraint, victimizing others, while the state pays to
incarcerate those who have not transgressed against society. Well-trained lawyers and
adequately funded systems of defense are essential to prevent this from happening.

Finally, effective programs of public defense are crucial to the public’s trust in the
legitimacy of its justice systems and confidence in its results. While politicians
frequently fail to support adequate funding of indigent defense, fearing a lack of
public support for such action, the evidence suggests that the public understands the
issue better than the politicians may appreciate. Several years ago, a national, inde-
pendent public opinion research organization polled 1,500 Americans and requested
their views respecting indigent criminal defense. The results revealed overwhelming
support for appointing and paying for lawyers on behalf of persons who could

not afford one. The survey results are available at http://www.nlada.org/Defender/
Defender_Awareness/Defender_Awareness_Indigent.

Chapter 2—Indigent Defense Today: A Dire Need for Reform

Over a period of many years, there have been numerous national reports that have
exposed the countless problems in indigent defense and urged reforms, but the
problems have persisted. Although the funding of indigent defense among state and
local governments has increased considerably since the 1960’s, inadequate financial
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support continues to be the single greatest obstacle to delivering “competent” and
“diligent” defense representation, as required by the rules of the legal profession, and
“effective assistance,” as required by the Sixth Amendment. Moreover, the country’s
current fiscal crisis, which afflicts state and local governments everywhere, is having
severe adverse consequences for the funding of indigent defense services, which
already receives substantially less financial support compared to prosecution and law
enforcement.

Undoubtedly, the most visible sign of inadequate funding is attorneys attempting

to provide defense services while carrying astonishingly large caseloads. Frequently,
public defenders are asked to represent far too many clients. Sometimes the defenders
have well over 100 clients at a time, with many clients charged with serious offenses,
and their cases moving quickly through the court system. As a consequence, defense
lawyers are constantly forced to violate their oaths as attorneys because their caseloads
make it impossible for them to practice law as they are required to do according to
the profession’s rules. They cannot interview their clients properly, effectively seek
their pretrial release, file appropriate motions, conduct necessary fact investigations,
negotiate responsibly with the prosecutor, adequately prepare for hearings, and
perform countless other tasks that normally would be undertaken by a lawyer with
sufficient time and resources. Yes, the clients have lawyers, but lawyers with crushing
caseloads who, through no fault of their own, provide second-rate legal services,
simply because it is not humanly possible for them to do otherwise. Finally, to com-
plete the picture, we discuss in Chapter 2 a variety of factors that exacerbate caseload
problems for indigent defense systems, such as “tough on crime” policies translated
by legislatures into additional criminal laws, the need for defendants to be aware of
the collateral consequences of conviction, the criminalization of minor offenses, the
ever-increasing complexity of the law with which defense attorneys must be familiar,
a lack of open file discovery practices by prosecutors, and specialty courts that impose
additional time demands on defense attorneys.

Beyond excessive caseloads, there are other impediments to having successful indigent
defense programs. Too often the problems stem from a lack of independence from
the authorities that provide funding for the defense program. We tell stories in
Chapter 2 of county ofhicials, responsible for providing funds for indigent defense,
subjecting chief public defenders to political pressures because their lawyers chal-
lenged the prosecution and did exactly what they were required to do in representing
their clients. We also point out that a lack of independence from the judiciary some-
times impacts the selection, appointment, and payment of counsel. Lawyers deemed
to be too aggressive may be excluded from appointments, or favoritism may be
shown to certain lawyers, who are appointed to a disproportionate share of the cases.
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Other difficulties encountered in efforts to provide effective defense services include

a lack of experts, investigators, and interpreters; insufficient client contact; and
inadequate access to technology and data. Usually, there are no enforceable standards
governing the performance of defense counsel, little or no training of defense lawyers,
and a lack of meaningful supervision and oversight of their performance. Another
problem is that defense lawyers are not always appointed to clients’ cases in a timely
manner, causing defendants to remain in custody far longer than they would other-
wise and counties to incur jail costs that could have been avoided had counsel been
appointed earlier in the process.

So far, we have focused on situations when lawyers are provided for the accused,
although sometimes later than they should be. But there is another dimension to
the problem, namely, the total absence of counsel because defendants either are not
advised or not adequately advised of their right to counsel. When a defendant is not
adequately advised of the right to counsel, the waiver almost certainly would not
withstand scrutiny as a valid waiver of the right to legal representation. The invalidity
of the waiver, however, typically fails to come to light, as the waiver process is of low
visibility and defects rarely surface in the appellate courts. There are still some lower
courts, moreover, that do not maintain a record of proceedings, so there is no way
to be sure exactly how counsel was offered to the accused and if the waiver of legal
representation was valid. There also is considerable evidence that, in many parts of
the country, prosecutors play a role in negotiating plea arrangements with accused
persons who are not represented by counsel and who have not validly waived their
right to counsel. Not only are such practices of doubtful ethical propriety, but they
also undermine defendants’ right to counsel.

Many of the Committee’s findings reported in Chapter 2 are virtually identical to a
recently completed study of indigent defense services in misdemeanor cases in the
United States conducted by the National Association of Criminal Defense Lawyers
(NACDL). Publication of this study is expected to be released early in 2009. Among
the problems identified in the forthcoming NACDL report are the following: (1)
defendants unrepresented in misdemeanor courts because they have not properly
waived the right to counsel; (2) excessive caseloads of public defenders and assigned
counsel that undermine effective representation and lead lawyers to violate their
ethical obligations; (3) defendants pleading guilty to misdemeanor offenses without
an understanding of the applicable and potentially severe collateral consequences;
(4) a lack of investigators, experts, and mental health professionals; and (5) the
over-criminalization and prosecution of minor infractions and offenses, which drains
resources that would otherwise be available for more serious offenses.
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Chapter 3—How to Achieve Reform:
The Use of Litigation to Promote Systemic Change in Indigent Defense

There is no better evidence of the problems in implementing the Supreme Court’s
right to counsel decisions than the enormous number of lawsuits that have been
brought over a period of many years and the litigation currently pending, in which
indigent defense representation has been challenged in the courts. Many times, as
reflected in Chapter 3 (and in other chapters), these challenges have been successful
and have led to improvements.

The lawsuits that we discuss were brought in federal and state courts in the following
jurisdictions: Alabama, Alaska, Arizona, California, Connecticut, Florida, Georgia,
Illinois, Indiana, Kansas, Kentucky, Louisiana, Massachusetts, Michigan, Minnesota,
Mississippi, Montana, Nevada, New Hampshire, New Jersey, New Mexico, New
York, Oklahoma, Oregon, Pennsylvania, Tennessee, Texas, Washington, and West
Virginia. In addition, as this Report was completed, litigation respecting indigent de-
fense was pending in at least seven states, five of which are reviewed in Chapter 3. In
Michigan and New York, lawsuits have been brought challenging entire systems for
the delivery of indigent defense services. In Florida, Kentucky, and Tennessee, litiga-
tion is pending in which defense lawyers have challenged the actions of trial courts in
seeking to require public defense programs to handle caseloads alleged to be excessive.

In concluding Chapter 3, we sum up lessons learned in seeking indigent defense
reforms through litigation. We suggest that actions should be instituted pretrial on
behalf of all, or a large class of indigent defendants, in order to secure a favorable
remedy with broad impact. We also stress the importance of involving pro bono
counsel from large law firms or the involvement of lawyers from public interest legal
organizations, since systemic reform litigation is time consuming and requires an
expertise not typically possessed by public defense practitioners. We also stress the
importance of strong factual support on behalf of the claims asserted and discuss the
role of the media and public support in fostering a climate likely to lead to a success-
ful outcome.

Chapter 4—How to Achieve Reform:
The Use of Legislation and Commissions to Produce Meaningful Change

In this chapter, we set forth the organizational structures for delivering indigent
defense services in the 5o states and devote particular attention to developments since
the year 2000. We note that 11 states have enacted legislative changes during the past
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eight years and describe the kinds of changes that have occurred. In addition, we
review the impetus for legislative reforms and the obstacles to achieving change.

Currently, there are 27 states that have organized their defense services either entirely
or substantially on a statewide basis. Of these, there are 19 states that have a state
commission with supervisory authority over the state’s defense program headed by
either a state public defender or state director; in the other eight states, there is a state
public defender but not a state commission to provide oversight. In the remaining 23
states, there is either a state commission with partial authority over indigent defense
(nine states); a state appellate commission or agency (six states); or no state commis-
sion of any kind (eight states).

Based upon our study of defense programs, we offer a number of suggestions about
what is necessary in order to have a successful statewide oversight body. We urge that
the state’s commission be an independent agency of state government and that its
placement within any branch of government be for administrative purposes only. We
also suggest that the members of the commission be appointed by a diverse group

of persons so that the members are not responsible to just one or two appointing
authorities to whom they feel a sense of obligation. A range of other specific matters
are explored as well, including the duties that should be given to commissions so that
they will be able to improve the quality of representation in the state. Finally, we con-
sider the role of study commissions in achieving indigent defense reforms, pointing
out the contributions that they have made in the past and noting the several current
commissions that are focused on indigent defense reforms.

Chapter 5—Recommendations and Commentary

This chapter contains the Committee’s 22 Recommendations. Each of the rec-
ommendations is accompanied by Commentary with cross-references to other
parts of the Report that explain and support our positions. All of the black-letter
Recommendations, without the Commentary, are reproduced below.

One of our most important recommendations is that indigent defense should be in-
dependent, non-partisan, organized at the state level, adequately funded by the state
from general revenues, and overseen by a board or commission. See Recommendation
2. Of equal significance is our recommendation that the federal government assist the
states in the delivery of indigent defense services. For more than 45 years, the states
and/or counties have struggled—and continue to struggle—to implement the Gideon
decision and its progeny. The right to counsel is a federal guarantee based upon the
Sixth Amendment to the United States Constitution, and it is entirely fitting that the
federal government assist in its implementation. See Recommendations 12 and 13.
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Finally, we emphasize that, in order to achieve reform at the state level, it is vital that
a coalition of partners be engaged as part of a comprehensive strategy. The judiciary,
bar officials, community leaders, public interest organizations, national associations
of lawyers, and others need to be enlisted as partners to persuade the legislature of
the importance of an adequate statewide program of indigent defense. To succeed,
empirical documentation of the problems, as well as favorable media coverage, will be
needed in order to generate a positive climate of public support. All of these efforts
are essential investments in America’s future because, as Judge Learned Hand said
many years ago:

If we are to keep democracy, there must be a commandment:

Thou shalt not ration justice.

Recommendations

What States Should Do

Compliance with the Constitution

Recommendation 1—States should adhere to their obligation to guarantee fair criminal and juvenile
proceedings in compliance with constitutional requirements. Accordingly, legislators should appropriate
adequate funds so that quality indigent defense services can be provided. Judges should ensure that all
waivers of counsel are voluntary, knowing, intelligent, and on the record, and that quilty pleas are not
accepted from accused persons absent valid waivers of counsel. Prosecutors should not negotiate plea
agreements with accused persons absent valid waivers of counsel and should adhere to their duty to assure
that accused persons are advised of their right to a lawyer.

Independence

Recommendation 2—States should establish a statewide, independent, non-partisan agency headed by

a Board or Commission responsible for all components of indigent defense services. The members of the
Board or Commission of the agency should be appointed by leaders of the executive, judicial, and legislative
branches of government, as well as by officials of bar associations, and Board or Commission members
should bear no obligations to the persons, department of government, or bar associations responsible for
their appointments. All members of the Board or Commission should be committed to the delivery of quality
indigent defense services, and a majority of the members should have had prior experience in providing
indigent defense representation.
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Recommendation 3—The Board or Commission should hire the agency’s Executive Director or State Public
Defender, who should then be responsible for hiring the staff of the agency. The agency should act as an
advocate on behalf of improvements in indigent criminal and juvenile defense representation and have

the authority to represent the interests of the agency before the legislature pertaining to all such matters.
Substantial funding for the agency should be provided by the state from general fund revenues.

States Without a Board or Commission

Recommendation 4—In states that do not have a statewide, independent, non-partisan agency respon-
sible for all components of indigent defense services, a statewide task force or study commission should

be formed to gather relevant data, assess its quality as measured by recognized national standards for the
delivery of such services, and make recommendations for systemic improvements. The members of the task
force or study commission should be appointed by leaders of the executive, judicial, and legislative branches
of government, as well as by officials of bar associations, and task force or study commission members
should bear no obligations to the persons, departments of government, or bar associations responsible for
their appointments.

Qualifications, Performance, and Supervision of Counsel

Recommendation 5—The Board or Commission should establish and enforce qualification and perfor-
mance standards for defense attorneys in criminal and juvenile cases who represent persons unable to af-
ford counsel. The Board or Commission should ensure that all attorneys who provide defense representation
are effectively supervised and remove those defense attorneys who fail to provide quality services.

Workload

Recommendation 6—The Board or Commission should establish and enforce workload limits for defense
attorneys, which take into account their other responsibilities in addition to client representation, in order to
ensure that quality defense services are provided and ethical obligations are not violated.

(ompensation

Recommendation 7—Fair compensation should be provided, as well as reasonable fees and overhead ex-
penses, to all publicly funded defenders and for attorneys who provide representation pursuant to contracts
and on a case-by-case basis. Public defenders should be employed full time whenever practicable and salary
parity should be provided for defenders with equivalent prosecution attorneys when prosecutors are fairly
compensated. Law student loan forgiveness programs should be established for both prosecutors and public
defenders.
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Adequate Support and Resources

Recommendation 8—Sufficient support services and resources should be provided to enable all defense
attorneys to deliver quality indigent defense representation, including access to independent experts,
investigators, social workers, paralegals, secretaries, technology, research capabilities, and training.

Eligibility and Prompt Assignment

Recommendation 9—Prompt eligibility screening should be undertaken by individuals who are inde-
pendent of any defense agency, and defense lawyers should be provided as soon as feasible after accused
persons are arrested, detained, or request counsel.

Reclassification

Recommendation 10—In order to promote the fair administration of justice, certain non-serious misde-
meanors should be reclassified, thereby reducing financial and other pressures on a state’s indigent defense
system.

Data Collection

Recommendation 11—~Uniform definitions of a case and a consistent uniform case reporting system
should be established for all criminal and juvenile delinquency cases. This system should provide continuous
data that accurately contains the number of new appointments by case type, the number of dispositions by
case type, and the number of pending cases.

What the Federal Government Should Do

A National Center for Defense Services

Recommendation 12—The federal government should establish an independent, adequately funded
National Center for Defense Services to assist and strengthen the ability of state governments to provide
quality legal representation for persons unable to afford counsel in criminal cases and juvenile delinquency
proceedings.

Federal Research and Grant Parity

Recommendation 13—Until a National Center for Defense Services is established, as called for in
Recommendation 12, the United States Department of Justice should use its grant and research capabilities
to collect, analyze, and publish financial data and other information pertaining to indigent defense. Federal
financial assistance through grants or other programs as provided in support of state and local prosecutors
should also be provided in support of indigent defense, and the level of federal funding for prosecution and
defense should be substantially equal.
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What Individuals, Criminal Justice Agencies, and Bar Associations Should Do

Adherence to Ethical Standards

Recommendation 14—Defense attorneys and defender programs should refuse to compromise their
ethical duties in the face of political and systemic pressures that undermine the competence of their repre-
sentation provided to defendants and juveniles unable to afford counsel. Defense attorneys and defender
programs should, therefore, refuse to continue representation or accept new cases for representation when
faced with excessive workloads that will lead to a breach of their professional obligations.

Recommendation 15—Judges, prosecutors, and defense lawyers should abide by their professional obliga-
tion to report to disciplinary agencies knowledge of serious ethical violations that impact indigent defense
representation when the information they possess is not confidential. Appropriate remedial action should
be taken by persons with responsibility over those who commit such ethical violations.

Open File Discovery

Recommendation 16—Prosecutors should adopt open file discovery policies in order to promote the fair
administration of criminal and juvenile justice.

Education, Advocacy and Media Attention

Recommendation 17—State and local bar associations should provide education about the professional
obligations and standards governing the conduct of defense attorneys, prosecutors, and judges in order to
promote compliance with applicable rules. State and local bar associations, defense attorneys, prosecutors,
judges, and their professional associations should support and advocate for reform of indigent defense
services in compliance with the recommendations contained in this report.

Recommendation 18—Criminal justice professionals, state and local bar associations, and other organiza-
tions should encourage and facilitate sustained media attention on the injustices and societal costs entailed
by inadequate systems of indigent defense, as well as those systems that function effectively.

Litigation

Recommendation 19—When indigent defense systems require defense attorneys to represent more
clients than they can competently represent or otherwise fail to assure legal representation in compliance
with the Sixth Amendment, litigation to remedy such deficiencies should be instituted.

Recommendation 20—When seeking to achieve remedies that will favorably impact current and future
indigent defendants, litigation should be instituted pretrial on behalf of all or a large class of indigent
defendants.
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Recommendation 21—Whenever possible, litigation should be brought by disinterested third parties,
such as private law firms or public interest legal organizations willing to serve as pro bono counsel, who
are experienced in litigating major, complex lawsuits and accustomed to gathering and presenting detailed
factual information. Bar associations and other organizations should encourage law firms and public inter-
est legal organizations to undertake indigent defense litigation and should recognize in appropriate ways
the contributions of private counsel in seeking to improve the delivery of indigent defense services.

Recommendation 22—Defense lawyers who provide representation in appellate and post-conviction
cases and organizations that advocate as amicus curiae should urge the United States Supreme Court and
state Supreme Courts to adopt a test for ineffective assistance of counsel that is substantially consistent with
the ethical obligation of defense counsel to render competent and diligent representation.
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The Right to Counsel:
What is the Legal Foundation,
What is Required of Counsel, and Why Does it Matter?
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A. The U.S. Constitution and the Supreme Court

The Landmark Decisions: Powell and Gideon

he Sixth Amendment to the United States Constitution states that “in all

criminal prosecutions the accused shall enjoy the right to ... have the assistance
of counsel for his defense.”" By its terms, the Sixth Amendment does not require that
counsel be appointed for the accused and, as part of the Bill of Rights which original-
ly was applicable only to the federal government, it did not apply to the states at all.?
When adopted in the late 1700, it was a rejection of the English practice of denying
legal representation to persons charged with felony offenses.’ In addition, a number
of the original states granted persons a right to counsel in their state constitutions,*
but these provisions were not interpreted to require that counsel be appointed for
those unable to afford a lawyer.

Today, the Sixth Amendment provision related to the assistance of counsel means
something entirely different due to several of the most famous decisions of the
United States Supreme Court. And, as a nation, consistent with the direction charted
by the nation’s highest court, we understand the importance of providing lawyers to
those unable to afford an attorney because persons who lack legal training cannot
adequately represent themselves in criminal and juvenile court proceedings.

The landscape respecting the right to counsel began to change with the Supreme
Court’s 1932 decision in Powell v. Alabama,® in which nine poor black youths were
accused of raping two white women. Amidst “an atmosphere of tense, hostile, and

v U.S. Const. amend. VI

> 'The first ten amendments to the Constitution are collectively referred to as the Bill of Rights and,
in accord with its specific language, originally applied only to restrain acts of the federal govern-
ment. Gradually, through a process often referred to as “selective incorporation,” the Supreme
Court has applied most of the amendments to the States, concluding that they are embodied
within the Fourteenth Amendment’s due process of law clause because they are “fundamental to
principles of liberty and justice.” See GEOFFREY R. STONE, ET AL., CONSTITUTIONAL LAW 702—I0
(4th ed. 2001); ANTHONY LEWIS, GIDEON'S TRUMPET 93—99 (1964).

3 Powell v. Alabama, 287 U.S. 45, 60—61 (1932).

4 See Floyd G. Feaney and Patrick G. Jackson, Public Defenders, Assigned Counsel, Retained Counsel:
Does the Type of Criminal Defense Counsel Matter?, 22 Rut. L. Rev. 361, 362, n. 11 (1991).

s “The practical effect of this newly created right was limited because many defendants were too poor
to pay for counsel and the right was not always understood to be a right to have counsel appointed.
It took another 200 years to establish the principle that the state should provide counsel to those
who are unable to pay for the representation.” /. at 362.

6 Powell v. Alabama, 287 U.S. 45 (1932).
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Chapter 1—The Right to Counsel

excited public sentiment,”” the defendants were hurriedly charged and tried by white
jurors, convicted, and sentenced to death, except for the youngest defendant who
was 12 years old and sentenced to life in prison without the possibility of parole. As
required by Alabama law applicable to death penalty cases, two defense lawyers were
provided to the defendants, but this did not occur until the morning of trial when
there was no opportunity for the attorneys to investigate their clients’ cases or other-
wise prepare for trial. The Supreme Court reversed the defendants’ convictions, hold-
ing that they “were not accorded the right to counsel in any substantial sense” and
that the denial of counsel violated the federal Constitution’s Fourteenth Amendment
due process of law clause applicable to the states.’

Although the ruling in Powell was limited to capital proceedings in state criminal
courts, its rationale regarding the need for legal representation has been invoked by
the Supreme Court in subsequent decisions and is just as compelling today as when
the words were penned more than 75 years ago:

The right to be heard would be, in many cases, of little avail if it did not
comprehend the right to be heard by counsel. Even the intelligent and
educated layman has small and sometimes no skill in the science of law.
If charged with a crime he is incapable, generally, of determining for
himself whether the indictment is good or bad. He is unfamiliar with the
rules of evidence. Left without the aid of counsel he may be put on trial
without a proper charge, and convicted upon incompetent evidence, or
evidence irrelevant to the issue or otherwise inadmissible. He lacks both
the skill and knowledge adequately to prepare his defense, even though
he has a perfect one. He requires the guiding hand of counsel at every
step in the proceedings against him. Without it, though he be not guilty,
he faces the danger of conviction because he does not know how to
establish his innocence.™

Despite the foregoing rationale of the Powell decision, which applies not only to
capital cases but to non-capital criminal and juvenile delinquency proceedings as
well, legal representation as a matter of constitutional right was not extended beyond

7 Id. at 51

8 Id. ats8.

9 'The applicable language of the Fourteenth Amendment provides that no “State shall deprive any
person of life, liberty, or property without due process of law.” U.S. Const. amend. XIV, § 1. For
a detailed account of the trials and history surrounding the Powell case, see Douglas O. Linder,
Without Fear or Favor: Judge James Edwin Horton and the Trial of the Scottsboro Boys, 68 UMKC L.
Rev. 549 (2000); Michael J. Klarman, 7he Racial Origins of Modern Criminal Procedure, 99 MicH.
L. Rev. 48, 61-67 (2000).

o [d. at 68—69.
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capital cases for another 31 years—not until the Supreme Court’s historic decision in
Gideon v. Wainwright."! What happened in Gideon illustrates the enormous impor-
tance of providing defense lawyers for those who cannot afford to retain their own.

On June 3, 1961, there was a break-in at a pool hall in Panama City, Florida, result-
ing in the theft of some alcohol and change from a cigarette machine and juke box.
Clarence Earl Gideon was charged with a felony under Florida law, i.e., breaking and
entering with the intent to commit a misdemeanor. Gideon informed the trial judge
that he could not go to trial because he needed a lawyer, and he asked the court to
appoint a lawyer for him because he lacked money to hire an attorney. The judge
summarily refused the request, and Gideon proceeded to defend himself, claiming
that he was innocent. The jury, however, convicted Gideon, and he was sentenced

to five years in prison, the maximum penalty for the offense. Gideon then sought
relief from the Florida Supreme Court, arguing that the trial court’s refusal to provide
counsel for him violated his rights under the federal constitution, but again his claim
was rejected.

With the aid of a prison library, Gideon drafted a five-page petition to the Supreme
Court asking that his appeal be considered on constitutional grounds. The Court
agreed to hear his case, and assigned Abe Fortas, a prominent Washington, D.C.
lawyer from the firm of Arnold, Fortas & Porter to brief and argue Gideon’s appeal.’

The unanimous decision of the Supreme Court in Gideon v. Wainwright, rendered
on March 18, 1963, was written by Justice Hugo Black. Calling it an “obvious truth™?
that lawyers in criminal cases are “necessities not luxuries,”"* the Court held, for the
first time, that the Sixth Amendment’s effective assistance of counsel provision is

a fundamental and essential right made obligatory upon the states by virtue of the
Fourteenth Amendment’s due process of law clause.”

1 Gideon v. Wainwright, 372 U.S. 335 (1963). During the 25 years between Powel/ and Gideon, the
Court decided only two major right-to-counsel cases: Johnson v. Zerbst, 304 U.S. 458 (1938) and
Betts v. Brady, 316 U.S. 455 (1942), overruled by Gideon v. Wainwright, 372 U.S. 335 (1963). In
Zerbst, the Court held that an indigent criminal defendant had the right to the assistance of counsel
under the Sixth Amendment when charged with a federal crime and that it could only be denied if
based on a defendant’s knowing, intelligent, and voluntary waiver of counsel. In Bezzs, the Supreme
Court held that the Sixth Amendment did not apply to the states. The Court reasoned that the
“appointment of counsel is not a fundamental right, essential to a fair trial” and thus was not part
of the concept of “due process incorporated in the Fourteenth Amendment.” /d. at 472.

n Gideon, at 336—38. See also, ANTHONY LEw1s, GIDEON'S TRUMPET (1964); Gideon’s Trumpet (CBS
television broadcast, April 30, 1980).

5 Gideon, 372 U.S. at 344.

u Id.

15 The Court stated that, “We accept Betts v. Brady’s assumption, based as it was on our prior cases,
that a provision of the Bill of Rights which is ‘fundamental and essential to a fair trial’ is made
obligatory upon the States by the Fourteenth Amendment. We think the Court in Bezzs was wrong,
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With customary eloquence, Justice Black further explained:

The right of one charged with crime to counsel may not be deemed
fundamental and essential to fair trials in some countries, but it is in
ours. From the very beginning, our state and national constitutions and
laws have laid great emphasis on procedural and substantive safeguards
designed to assure fair trials before impartial tribunals in which every
defendant stands equal before the law. This noble ideal cannot be realized
if the poor man charged with crime has to face his accusers without a
lawyer to assist him.'°

The “obvious truth” to which the Court referred was made apparent when Gideon’s
case was sent back to Florida for a new trial. This time Gideon had the “guiding hand
of counsel,”" as a local attorney was appointed to represent him and in advance of
trial spent several days investigating the case against his client. At trial, the lawyer
skillfully exposed the weaknesses in the testimony of the state’s witnesses, demonstrat-
ing how the state’s eyewitness was likely the real culprit. He also called Gideon to the
stand, who denied any role in the break-in and provided evidence of his innocence,
rebutting testimony that went unchallenged during his first trial. The jury deliberated
only an hour and acquitted Gideon of all charges.!®

Because Gideon was charged with a felony under Florida law punishable by a
maximum five-year sentence, Gideon has stood for the proposition that the Sixth
Amendment right to counsel applies to defendants charged with felonies in state
criminal courts. Like the Powell opinion on which Gideon relied, the Supreme Court’s
rationale in Gideon applies to all criminal and juvenile proceedings, not just felony
cases, as the Court’s decision was based on a desire to ensure that persons charged

in the justice system were treated equally and afforded a fair opportunity to defend
themselves.

in concluding that the Sixth Amendment’s guarantee of counsel is not one of those fundamental
rights.” Id. at 342.

16 Id, at 344.

7 Id. at 345.

8 See ANTHONY LEwIS, GIDEON'S TRUMPET 23450 (1964). The attorney appointed to represent
Gideon was W. Fred Turner of Panama City, Florida, who was appointed by the court upon
Gideon’s specific request. Turner spent considerable time in the vicinity of the alleged break-in
getting to know local people, interviewing witnesses, and understanding the case. In fact, Turner
went so far as to spend a day picking pears with the mother of the State’s chief eyewitness against
Gideon, Henry Cook. But Turner was not Gideon’s first counsel when the case was remanded from
the Supreme Court. Initially, two ACLU attorneys from Miami represented him. This infuriated
Gideon, and he demanded that they be dismissed because he was adamant about having a local at-
torney. The judge asked whether there was anyone he would like to have as his lawyer, and Gideon
requested Turner.

The Constitution Project % s % s % & % | 21



Justice Denied: America’s Continuing Neglect of Our Constitutional Right to Counsel

Expansion of the Right to Counsel

In 1963, in the wake of the Gideon decision, numerous questions were unresolved.
Foremost among these was whether the right to counsel extended beyond felony
cases. For example, did the right to counsel apply in misdemeanor prosecutions and
in juvenile delinquency proceedings? Was it necessary to provide defense counsel the
services of experts, such as psychiatrists, and other kinds of ancillary assistance? At
what stage of a case must counsel be provided? Under what circumstances, if any,
may a defendant proceed without an attorney? And, perhaps most important of

all, who is responsible for compensating the defense attorneys who would now be
required and how should the delivery of defense services be structured?"”

Types of Cases Requiring Counsel

The next major expansion of the right to counsel occurred in 1967 with the Supreme
Courts In re Gaul® decision, in which the right to counsel was applied to juvenile
delinquency proceedings. Citing Powell and Gideon, the Court held that a child
found to be delinquent and “subjected to the loss of his liberty for years is compara-
ble in seriousness to a felony prosecution. The juvenile needs the assistance of counsel
to cope with problems of law, to make skilled inquiry into the facts, to insist upon

v Prior to the Supreme Court’s ruling in Gideon, states sometimes provided counsel to indigent
defendants in non-capital cases. For example, as early as 1854, the Indiana Supreme Court approved
appointing counsel for an indigent charged with burglary: “But that the services rendered by
Baird [the defense attorney] were necessary to be rendered by some attorney, will scarcely admit
of argument. It is not to be thought of, in a civilized community, for a moment, that any citizen
put in jeopardy of life or liberty, should be debarred of counsel because he was too poor to employ
such aid. No Court could be respected, or respect itself, to sit and hear such a trial. The defense of
the poor, in such cases, is a duty resting somewhere, which will be at once conceded as essential to
the accused, to the Court, and to the public.” Webb v. Baird, 6 Ind. 11, 13 (1854). In 1881, a New
York Criminal Procedure Law was amended to provide that in felony cases defendants were to be
asked whether they wanted an attorney, and if they did, a pro bono lawyer was to be appointed.
See MicHAEL McCONVILLE AND CHESTER L. MIRsKY, JuRy TRIALS AND PLEA BARGAINING: A
True HisTORY, 36, n. 20 (2005). Moreover, the first public defender office in the United States was
established in 1914 in Los Angeles. See website of the Los Angeles Public Defender Office, available
at htep://www.pd.co.la.ca.us/history.html. Nevertheless, as stated in an amicus curiae brief filed in
the Supreme Court in Gideon, “counsel is rarely appointed in non-capital cases, even if requested.”
Brief of Amici Curiae American Civil Liberties Union, Gideon v. Wainwright, 371 U.S. 335 (1963).
The extent to which counsel actually was provided in state non-capital criminal prosecutions prior
to Gideon is not well documented, but clearly as of 1963, no state provided the range of guarantees
that Gideon and subsequent Supreme Court decisions have required. For a discussion of the right
to counsel in the early American colonies and in States prior to the Gideon decision, see Note, An
Historical Argument for the Right to Counsel During Police Interrogations, 73 YALE L. J. 1000, 1018-34
(1964); Fellman, 7he Right to Counsel Under State Law, 1955 Wis. L. Rev. 281 (1951); W. H. BEANEY,
TuE RigHT TO COUNSEL IN AMERICAN COURTS 8—24, 80—100 (1955); JAMES J. Tomkovcz, THE
RiGgHT TO THE AssiSTANCE OF COUNSEL 1-13 (2002).

20 [n re Gault, 387 U.S. 1 (1967).
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regularity of proceedings, and to ascertain whether he has a defense and to prepare
and submit it. The child ‘requires the guiding hand of counsel at every step in the

proceedings against him.”*!

Then, in 1972, in the case of Argersinger v. Hamlin,* the Sixth Amendment again

was invoked, resulting in another significant expansion of the right to counsel.

An indigent defendant was charged with the misdemeanor offense of carrying a
concealed weapon. Denied legal representation, he was convicted and sentenced to
jail. Emphasizing the defendant’s loss of liberty and the importance of counsel in
achieving fair trials, the Supreme Court reversed. As the Court explained, “absent a
knowing and intelligent waiver [of counsel], no person may be imprisoned for any
offense, whether classified as petty, misdemeanor, or felony, unless he was represented
by counsel at his trial.”»

In 2002, Argersinger was applied to cases in which defendants, without being afforded
counsel, receive suspended jail sentences, are placed on probation, and later the pro-
bation is revoked and imprisonment imposed. In Alabama v. Shelton,* the Supreme
Court held that “the Sixth Amendment right to appointed counsel, as delineated in
Argersinger..., applies to a defendant in Shelton’s situation. We hold that a suspended
sentence that may ‘end up in the actual deprivation of a person’s liberty,” may not

be imposed unless the defendant was accorded ‘the guiding hand of counsel’ in the
prosecution of the crime charged.”” As the Court explained, when the prison term

is activated, incarceration is not for the probation violation but for the underlying
suspended offense for which the defendant was never provided the opportunity to
have legal representation.?

Based upon the Fourteenth Amendment’s due process and equal protection clauses,
defense counsel for the indigent also has been required in appellate cases. In 1963,
in Douglas v. California,” a companion case to Gideon decided the same day, the
Supreme Court held that an indigent defendant may not be discriminated against

u I, at 36.

22 Argersinger v. Hamlin, 407 U.S. 25 (1972).

2 Id. at 37. Following Argersinger, the Supreme Court emphasized that actual imprisonment is what
triggers the right to counsel. In Scott v. Illinois, 440 U.S. 367 (1979), the Court held that the
Sixth Amendment is not violated when a defendant faces possible imprisonment but is only fined.
“[W]e believe that the central premise of Argersinger—that actual imprisonment is a penalty dif-
ferent in kind from fines or the mere threat of imprisonment—is eminently sound and warrants
adoption of actual imprisonment as the line defining the constitutional right to appointed counsel.”
Id. at 373.

24 Alabama v. Shelton, 535 U.S. 654 (2002).

25 Id. at 658.

26 Id. at 662.

27 Douglas v. California, 372 U.S. 353 (1963).
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by virtue of poverty and denied the right to an attorney to assist with the first appeal
granted by the state as a matter of right.”® More recently, in Halbert v. Michigan,” a
case decided in 2005, the Court invoked the rationale of Douglas, holding that a state
may not deny counsel to a defendant who seeks to appeal following entry of a guilty
plea. In Halbert, the Court recounted the numerous issues that defendants who plead
guilty may raise on appeal in an effort to set aside their guilty pleas, as well as the dif-
ficulty of doing so without the aid of an attorney.*

This discussion of the expansion of the right to counsel deals with what states must
do as a matter of federal constitutional law. However, state courts have interpreted
their state constitutions and statutes in ways that have expanded the right to

counsel beyond what the Supreme Court has required.’" This is important because,

8 “The present case, where counsel was denied petitioners on appeal, shows that the discrimination
is not between possibly ‘good and bad cases,” but between cases where the rich man can require the
court to listen to argument of counsel before deciding on the merits, but a poor man cannot. There
is lacking that equality demanded by the Fourteenth Amendment....” Douglas, 372 U.S. at 357—58.

29 Halbert v. Michigan, 545 U.S. 605 (2005).

0 The Court stated that “one who pleads guilty or nolo contendere may still raise on appeal constitu-
tional defects that are irrelevant to his factual guilt, double jeopardy claims requiring no further
factual record, jurisdictional defects, challenges to the sufficiency of the evidence at the preliminary
examination, preserved entrapment claims, mental competency claims, factual basis claims, claims
that the state had no right to proceed in the first place, including claims that a defendant was
charged under an inapplicable statute, and claims of ineffective assistance of counsel.” /2. at 621-22.
Further the Court pointed out that, “navigating the appellate process without a lawyer’s assistance
is a perilous endeavor for a layperson, and well beyond the competence of individuals, like Halbert,
who have little education, learning disabilities, and mental impairments.” /. at 621. “Michigan’s
very procedures for seeking leave to appeal after sentencing on a plea, moreover, may intimidate the
uncounseled.” /d. at 622.

s To illustrate, under the Oregon Constitution, defendants have the right to counsel at any criminal
proceeding, whether or not a term of imprisonment is imposed. See Or. Consr., Art I § 115 Gaffey
v. State, 67 P2d 634 (Ore. App. 1981). The right to counsel in Oregon also applies to all offenses
that have the character of criminal prosecutions, such as traffic infractions, whether or not they
are statutorily labeled crimes or have the possibility of imprisonment, if they retain penal charac-
teristics. See Brown v. Multnomah County District Court, 570 P2d 52 (1977). Moreover, Oregon
provides counsel as of right in termination of parental rights proceedings, to both the parents and
the child, civil commitment proceedings, and dependency proceedings to both the parents and the
child. See ORS 138.510 et seq. Tennessee also has expanded the right to counsel in criminal proceed-
ings, appointing an attorney to every person “accused of any crime or misdemeanor whatsoever”
(Tenn. Code Ann. § 40-14-102 (2005); and in all proceedings for the filing of a writ of habeas
corpus or of error coram nobis (Tenn. Code Ann. § 40-14-204 (2005). In Massachusetts, the right
to counsel is afforded to children and their parents, custodians, or guardians in care and protection
and related proceedings; persons in mental health proceedings, including civil commitment, medi-
cal treatment, sex offender registry, and sexually dangerous person cases; and elderly or disabled
persons in care and protection. See Art. 12 of the Massachusetts Declaration of Rights; Marsden v.
Commonwealth, 352 Mass. 564, 568 (1967); M.G.L. ch. 6 §§ 178L and 178M; M.G.L. ch. 123 §§ 5,
12(b), 35; M.G.L. ch. 123A §§ 13-14; M.G.L. ch. 201 §§ 6, 6A, 14(d); M.G.L. ch. 211D § 16; Rogers
v. Commissioner of Dept. of Mental Health, 390 Mass. 489 (1983); Guardianship of Roe, 383 Mass.
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oftentimes, indigent defense® programs are called upon to provide the necessary legal
representation, which requires the time of defense lawyers and support staffs, as well
as additional cost.

Transcripts, Experts, and Other Assistance

The Supreme Court recognized, even before Gideon, that poverty must not prevent

a defendant from receiving fair and equal treatment in the courts. The Dowuglas and
Halbert cases discussed in the preceding section applied the reasoning of Griffin v.
llinois,» a 1956 Supreme Court decision in which the Court held as a matter of due
process and equal protection that a trial transcript must be furnished to an indigent
at state expense if it is required for a defendant’s appeal to be heard in the state’s
appellate court. As the Court in Griffin explained, “[t]here can be no equal justice
where the kind of trial a man gets depends on the amount of money he has. Destitute
defendants must be afforded as adequate appellate review as defendants who have
money enough to buy transcripts.”*

The principle of the Griffin case was applied again by the Court in 1985 in Ake v.
Oklahoma® to require that the state provide access to a psychiatrist for an indigent
defendant who makes a preliminary showing that his sanity will be an issue at trial.
The Ake decision has been invoked by federal and state courts to require that other
kinds of assistance, both expert and non-expert, are provided to indigent defendants,
thereby helping to ensure that the accused receives meaningful legal representation.*

415 (1981); Superintendent of Belchertown State Sch. v. Saikewicz, 373 Mass. 728 (1977); M.G.L. ch.
19A § 20; M.G.L ch. 19C § 7.

52 'This report uses the terms “indigent defense” and “public defense” interchangeably to refer to pro-
grams in state and local jurisdictions used to provide legal representation in criminal and juvenile
cases for persons unable to afford an attorney.

33 Griffin v. Illinois, 351 U.S. 12 (1956).

34 Id. at 19.

55 Ake v. Oklahoma, 470 U.S. 68 (1985).

36 See Moore v. State, 390 Md. 343 (Md. 2005) (citing cases that have extended Akes reasoning to non-
psychiatric experts); See, e.g., Dunn v. Roberts, 963 F2d 308, 313 (10th Cir. 1992) (battered-spouse
syndrome expert); Scott v. Louisiana, 934 F.2d 631, 633 (sth Cir. 1991) (ballistics expert); Little v.
Armontrout, 835 F2d 1240 (8th Cir. 1987) (hypnosis expert); Bright v. State, 265 Ga. 265 (Ga. 1995)
(toxicologist); Crawford v. State, 257 Ga. 681 (Ga. 1987) (serologist, psychologist, survey expert);
Thornton v. State, 255 Ga. 434 (Ga. 1986) (forensic dentist); People v. Lawson, 163 1ll. 2d 187 (Ill.
1994) (fingerprint and shoe print experts); James v. State, 613 N.E.2d 15, 21 (Ind. 1993) (blood
spatter expert); State v. Coker, 412 N.W.2d 589, 593 (Iowa 1987) (expert to assist with intoxication
defense); Harrison v. State, 635 So.2d 894 (Miss. 1994) (pathology expert); State v. Huchting, 927
S.W.2d 411, 419 (Mo. Ct. App. 1996) (DNA expert); People v. Tyson, 209 A.D.2d 354 (N.Y. App.
Div. 1994) (voiceprint expert); State v. Mason, 82 Ohio St. 3d 144, (Ohio 1998) (non-psychiatric
experts generally).
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At What Stage of the Proceedings Is Counsel Required?

The Powell, Gideon, Gault, and Argersinger cases held that the accused had a consti-
tutional right to counsel at trial. These cases did not address the stage of the case at
which the right to counsel attaches. Timing is important because the earlier a defense
attorney enters a client’s case, the better the lawyer is able to protect the client’s rights
and provide effective representation. If, for example, representation begins just after
the client is charged, counsel can seek the defendant’s release from custody and begin
a prompt investigation of the facts.

In its Powell decision in 1932, the Supreme Court recognized the importance of coun-
sel’s presence during the pretrial phase of a case: “[D]uring perhaps the most critical
period of the proceedings against these defendants, that is to say, from the time of
their arraignment until the beginning of their trial, when consultation, thorough-
going investigation and preparation were vitally important, the defendants did not
have the aid of counsel in any real sense....”

Although the Supreme Court has not specified the exact time by which defense coun-
sel must be offered to the indigent accused, clearly, a defendant must be furnished the
right to an attorney well before the trial itself. As the Court has explained, “the right
to counsel granted by the Sixth and Fourteenth Amendments means at least that a
person is entitled to the help of a lawyer at or after the time that judicial proceed-
ings have been initiated against him ‘whether by way of formal charge, preliminary
hearing, indictment, information, or arraignment.””* In 2008, the Court rendered

its most recent decision on the subject, holding that the right to counsel attaches at

a criminal defendant’s initial court appearance where he learns of the charges against
him and his liberty is subject to restriction regardless of whether the prosecutor is
aware of the proceedings.” This ruling is consistent with what the Court previously
had stated, i.e., defendants are guaranteed counsel “at any stage of the prosecution,

57 Powell, 287 U.S. at 57-8.

% Brewer v. Williams, 430 U.S. 387, 398 (1977) (citing Kirby v. Illinois, 406 U.S. 682, 689 (1972)).

3 Rothgery v. Gillespie County, 128 S. Ct. 2578 (2008). In Rothgery, the Supreme Court did not
actually decide that the initial court appearance at issue in the case was a “critical stage” at which a
lawyer had to be offered to the accused. As the Court explained: “Once attachment occurs, the ac-
cused at least is entitled to the presence of appointed counsel during any ‘critical stage’ of the post-
attachment proceedings; what makes a stage critical is what shows the need for counsel’s presence.
Thus, counsel must be appointed within a reasonable time after attachment to allow for adequate
representation at any critical stage before trial, as well as at trial itself.... Our holding is narrow....
We merely reaffirm what we have held before and what an overwhelming majority of American
jurisdictions understand in practice: a criminal defendant’s initial appearance before a judicial of-
ficer, where he learns the charges against him and his liberty is subject to restriction, marks the start
of adversary judicial proceedings that trigger attachment of the Sixth Amendment right to counsel.”
Id. at 2591-92.
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formal or informal, in court or not, where counsel’s absence might derogate from the
g g
accused’s right to a fair trial.”

Thus, the Court has held that the right to counsel attaches at a preliminary hear-

ing to determine whether a crime has been committed and if the accused is the

likely perpetrator;™ at a post-indictment lineup where the accused is exhibited to a
witness;*? at a court-ordered psychiatric exam conducted after the defendant has been
indicted;* and when a defendant pleads guilty to a criminal charge.* These deci-
sions, as well as common sense, dictate that public defense® systems should provide
legal representation either at or just after the commencement of adversary judicial
proceedings.*

Waiver of the Right to Counsel

A defendant may relinquish the constitutional right to be represented by counsel. In
numerous cases over a period of many years, the Supreme Court has spelled out what
is required for a valid waiver of counsel. Beginning with Johnson v. Zerbst in 1938,
while dealing with waiver of counsel in a federal criminal case in which defendants
proceeded to trial without legal representation, the Supreme Court explained:

‘[Clourts indulge every reasonable presumption against waiver’ of fun-
damental constitutional rights.... A waiver is ordinarily an intentional
relinquishment or abandonment of a known right or privilege. The deter-
mination of whether there has been an intelligent waiver of the right to
counsel must depend, in each case, upon the particular facts and circum-
stances surrounding that case, including the background, experience, and
conduct of the accused.... The constitutional right of an accused to be

40 United States v. Wade, 388 U.S. 218, 226 (1967).

4 Coleman v. Alabama, 399 U.S. 1, 8—11 (1970).

4 United States v. Wade, 388 U.S. 218.

4 Estelle v. Smith, 451 U.S. 454 (1981).

44 See, e.g., lowa v. Tovar, 541 U.S. 77 (2004). Some situations have been held not to be “critical
stages” of a case for the defendant and hence, the right to counsel does not attach even though
the event occurs after the start of adversary judicial proceedings. See, ¢.g., United States v. Ash, 413
U.S. 300 (1973) (right to an attorney does not attach when a witness identifies defendant at a post-
indictment photographic array); Gilbert v. California, 388 U.S. 263 (1967) (post-indictment taking
of handwriting exemplars does not constitute a critical stage to which the right to counsel attaches).

45 For a definition of the meaning of “public defense” as used in this report, see supra note 32.

46 Although the right to counsel applies to suspects when they are interrogated in custodial settings
prior to the initiation of adversary judicial proceedings, the right to counsel is for the purpose
of implementing the Fifth Amendment’s privilege against self-incrimination. Denial of counsel
in such situations is not a Sixth Amendment violation. See Edwards v. Illinois, 451 U.S. 477, 482
(1981); Miranda v. Arizona, 384 U.S. 436, 470 (1966).
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represented by counsel ... imposes the serious and weighty responsibility
upon the trial judge of determining whether there is an intelligent and
competent waiver by the accused. While an accused may waive the right
to counsel, whether there is a proper waiver should be clearly determined
by the trial court, and it would be fitting and appropriate for that deter-
mination to appear upon the record.”

In 1947, in a case where a defendant pled guilty to a felony charge without the as-
sistance of counsel, the Supreme Court elaborated on what is necessary to constitute
a valid waiver:

To discharge this duty properly in light of the strong presumption against
waiver of the constitutional right to counsel, a judge must investigate

as long and as thoroughly as the circumstances of the case before him
demand. The fact that an accused may tell him that he is informed of his
right to counsel and desires to waive this right does not automatically
end the judge’s responsibility. To be valid such waiver must be made

with an apprehension of the nature of the charges, the statutory offenses
included within them, the range of allowable punishments thereunder,
possible defenses to the charges and circumstances in mitigation thereof,
and all other facts essential to a broad understanding of the whole matter.
A judge can make certain that an accused’s professed waiver of counsel is
understandingly and wisely made only from a penetrating and compre-
hensive examination of all the circumstances under which such a plea is
tendered.*

In 2004, the Supreme Court reaffirmed its position on waiver of counsel in the case
of Jowa v. Tovar.” In this case, the defendant pled guilty to the misdemeanor charge
of operating a motor vehicle while under the influence of alcohol. Citing its 1938 de-
cision in Johnson v. Zerbst,”® the Court again emphasized that “any waiver of counsel
[must] be knowing, voluntary, and intelligent.”' The Court further explained that it
had not “prescribed any formula or script to be read to a defendant who states that he
elects to proceed without counsel. The information a defendant must possess in order
to make an intelligent election, our decisions indicate, will depend on a range of case-
specific factors, including the defendant’s education or sophistication, the complex or
easily grasped nature of the charge, and the stage of the proceeding.”

47 Johnson v. Zerbst, 304 U.S. 458, 46465 (1938).
Von Moltke v. Gillies, 332 U.S. 708, 723—24 (1947).
49 Towa v. Tovar, 541 U.S. 77 (2004).

Johnson v. Zerbst, 304 U.S. at 464—6s.

Iowa v. Tovar, 541 U.S. at 88.

48

50

1

“

52

1d.
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While conceding that its decisions concerning the right to counsel suggest that a law-
yer is necessary in order to assure that a defendant receives a fair trial, the Supreme
Court in 1975, nevertheless, held in Faretta v. California® that a defendant has a
constitutional right to proceed without counsel.” However, before a defendant is
permitted to do so, the trial court should make clear “the dangers and disadvantages
of self-representation, so that the record will establish that ‘he knows what he is doing
and his choice is made with eyes wide open.””

The Cost of the Right to Counsel

The foregoing discussion shows that, in order to secure fair treatment for the indi-
gent, the Supreme Court has required that lawyers be provided pursuant to the Sixth
Amendment in the vast majority of criminal and juvenile delinquency cases absent
an intelligent and knowing waiver of counsel.*® It also reflects that counsel must

be provided soon after the start of adversary judicial proceedings and lawyers must
have access to experts and other assistance necessary to prepare an effective defense
of their clients. But since the Supreme Court is not a legislative body, the Court has
said relatively little about the huge costs that their constitutional decisions entail.
Taken together, the Court’s historic rulings, based upon the federal Constitution’s

53 Faretta v. California, 422 U.S. 806 (1975).

s+ 'The decision in Faretta was based upon the language of the Sixth Amendment, which speaks of the
“assistance” of counsel, thus implying that such assistance must be able to be refused. As the Court
remarked, “[t]o thrust counsel upon the accused, against his considered wish, thus violates the logic
of the Amendment.” 7. at 820. The Court also thought it was important to recognize individual
autonomy, so that a person will not “believe the law contrives against him.” /d. at 834. After Faretta,
the Court authorized judges to appoint “standby counsel” even over a defendant’s objection, when
deemed necessary to assist a defendant engaged in self-representation. See McKaskle v. Wiggins, 465
U.S. 168 (1984).

ss Faretta v. California, 422 U.S. at 835 (citing Adam v. United States ex re/. McCann, 317 U.S. 269,
279 (1942)). But, the Court has refused to recognize a right to self-representation on appeal. See
Martinez v. Court of Appeal of California, 528 U.S. 152 (2000).

56 However, the Court has not extended the right to counsel to all of the kinds of cases in which the
assistance of a lawyer could be exceedingly helpful. See e.g., Ross v. Mofhitt, 417 U.S. 600 (1974)
(right to counsel applies to an indigent defendant’s first appeal as of right but does not extend to
subsequent discretionary appeals or to applications for review to the United States Supreme Court);
Murray v. Giarrantano, 492 U.S. 1 (1989) (right to counsel does not extend to state post-conviction
proceedings in a capital case); Pennsylvania v. Finley, 481 U.S. 551 (1987) (right to counsel does not
extend to state post-conviction proceedings in a non-capital case). Nor is there a right to counsel if
a defendant is only subjected to a fine. See infra note 23, Scott v. Illinois. A defendant also does not
have the right to an attorney when seeking to show that he or she was wrongfully convicted and
thus entitled to exoneration. The subject of wrongful convictions is discussed later in this chapter.
See infra notes 131-49 and accompanying text. (A cross reference in this report is to footnotes in the
same chapter in which the cross reference appears unless the chapter number is provided.)
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Sixth Amendment counsel provision, are a significant, high-cost, unfunded mandate
imposed upon state and/or local governments.”

So, what has the Supreme Court said about the funding of legal representation for
the indigent? In Gideon, the expense of defense services was not discussed at all.
However, in the Argersinger decision, which required that counsel be provided even
in misdemeanor cases in which the accused is imprisoned, Justice Powell, concurring
in the Court’s opinion, commented on “available funding,” referring to it as an “acute
problem.”® In a footnote, Justice Powell elaborated, stating that “[tJhe successful im-
plementation of the majority’s rule would require state and local governments to ap-
propriate considerable funds, something they have not been willing to do.” Quoting
a source published in 1972, Justice Powell noted that, despite the much larger size of
the American economy and its population compared to Britain, “American legal aid
expenditures are less than 2 times as high.”® A more recent comparison of criminal
defense expenditures between this country and England and Wales shows that, on a
per capita basis, the United States lags well behind in providing financial support.®!

57 The same point is made in Norman Lefstein, Iz Search of Gideon’s Promise: Lessons from England
and the Need for Federal Help, 55 HasTiNGs L. J. 835, 843 (2004) [hereinafter Lefstein, Lessons from
England).

58 Argersinger v. Hamlin, 407 U.S. at 59. A number of states impose various fees on indigent
defendants to cover a small part of the cost of their legal representation. These fees are sometimes
referred to as recoupment, contribution, reimbursement, application fees, etc. The Supreme Court
has held that a defendant may be required to repay a portion of the cost of his defense services
where the trial court was required to consider whether imposing such a duty could result in a
substantial hardship to the defendant. Fuller v. Oregon, 417 U.S. 40 (1974). The ABA recommends
that “reimbursement” (payments required to be made at the termination of a case) should not be
required, whereas “contribution” (ordered at the time representation is provided or during the
course of proceedings) should be permitted. ABA STANDARDS FOR CRIMINAL JUSTICE: PROVIDING
DereNsE SERVICES 5-7.2 (3d ed.) (1992) [hereinafter ABA PrOVIDING DEFENSE SERVICES]. See also
discussion of subject at website of the National Association of Criminal Defense Lawyers, available
at http://www.nacdl.org/public.nst/printerfriendly/Ao4o8pso?opendocument

59 Argersinger, 407 U.S. at 61 n. 30.

60 Id. See Cappelletti & Grodley, Legal Aid: Modern Themes and Variations, 24 STaN. L. Rev. 347 (1972).

ot Lefstein, Lessons from England, supra note 57, at 922—24. The author discusses the many differences
between legal aid expenditures for criminal defense in England and the United States and calculates
a comparison between the two countries in which the dollar cost of defense functions for which
England pays and the United States does not (e.g., police station housing legal representation
is routinely provided in England) are removed from consideration. Still, the analysis concludes
that, on a per capita basis, England’s expenditures far exceed those of the 5o states, the District of
Columbia, and the federal government. Moreover, England does not have a death penalty, which
is easily the most expensive type of indigent defense case in which representation is provided in the
United States. Nevertheless, for 2001—2002, the author found that, in the United States, the federal
government and the states spent $11.72 per capita, whereas $26.67 per capita was spent in England
during 2002—2003. “... [TThere [are not] obvious explanations, such as the incidence of recorded
crime, that would account for England’s per capita expenditures for criminal legal aid being so
much higher than those in the United States. Instead, the real explanation for the disparity in
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One of the most specific statements about funding and the right to counsel is con-
tained in a 1994 dissent of Justice Blackmun in a capital case. In Justice Blackmun’s
opinion, “the absence of funds to compensate lawyers prevents even qualified lawyers
from being able to present an adequate defense.”® In fairness, the Supreme Court has
sometimes expressed concern for whether the states would be able to afford to imple-
ment its right to counsel decisions. In Scozt v. Illinois,* the Court explained that the
basis for its ruling in Argersinger was that “incarceration was so severe a sanction that
it should not be imposed as a result of a criminal trial unless an indigent defendant
had been offered appointed counsel to assist in his defense, regardless of the cost to
the States, implicit in such a rule.”® The Court then refused to extend the right to
counsel to cases where only a fine is imposed against a defendant, reasoning that

any extension of the right to counsel where no incarceration results would “impose
unpredictable, but necessarily substantial, costs on 5o quite diverse States.”®

The organized bar has long recognized that if effective defense services are to be
provided, government must pay for them. As stated in the American Bar Association
Standards Related to Providing Defense Services, “[glovernment has responsibility

to fund the full cost of quality legal representation for all eligible persons....”* This
standard reflects the enormous need for defense services in all of the kinds of cases to
which the right to counsel attaches and that it is totally unrealistic to expect that ef-
fective representation will be delivered unless systems of public defense are adequately
funded. In its Model Rules of Professional Conduct, the ABA strongly encourages
lawyers to provide pro bono legal services but excludes from the category of appropri-
ate volunteer service those cases covered by the constitutional right to counsel.””

defense expenditures between the United States and England is simply that England spends more
on criminal legal aid.... Indeed, England’s commitment to legal services has resulted in its spending
more on public defense than on prosecuting criminal cases, which is also in distinct contrast to

the United States. Despite complaints of solicitors about a lack of fee increases, England’s criminal
defense system is considerably better funded than is its U.S. counterpart.” /d. at 923—24.

6 McFarland v. Scott, s12 U.S. 1256, 1258 (1994) (Blackmun, ]., dissenting). In contrast, several years
earlier, in a dissenting opinion from a denial of certiorari, Justice White expressed the view that it
was unnecessary to provide any compensation to defense lawyers for undertaking defense repre-
sentation even in a capital case. See Martin County, Florida v. Makemsom, 479 U.S. 1043 (1987)
(White, J., dissenting).

63 440 U.S. 367 (1979).

64 Scott, 440 U.S. at 372—-73.

65 Id. at 373.

66 ABA PROVIDING DEFENSE SERVICES, supra note §8, at 5-1.6.

67 See MopEL RULES OF Pror’L ConpucT R. 6.1 (2007) [hereinafter ABA MobpEL RULEs]. “Services
can be performed in civil matters or in criminal or quasi-criminal matters for which there is no gov-
ernment obligation to provide funds for legal representation, such as post-conviction death penalty
appeal cases.” Id. at R. 6.1 cmt. 1.
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B. Standards for Organizing Defense
Services and Client Representation

Following Gideon and the Supreme Court’s other decisions extending the right to
counsel, it was inevitable that the number of lawyers engaged in furnishing defense
services would increase significantly and that new systems for providing counsel
would emerge. To guide these developments, national organizations have issued
important standards about the structure of defense services and the representation
of defense lawyers. The American Bar Association and the National Legal Aid and
Defender Association are the leading organizations that have published these stan-
dards. Although the standards of these organizations have proven influential, mem-
bership in both organizations is voluntary and compliance with the organizations’
standards is voluntary as well.

In 1992, the American Bar Association issued its third edition of ABA Standards

for Criminal Justice on Providing Defense Services.*® These standards, published in

a 106-page booklet, cover all of the important elements related to the structure of
public defense programs, such as securing the independence of the defense function,
assigned counsel programs, contract defense services, public defender programs,
eligibility for defense services, and waiver of counsel. On the important question of
professional independence for the defense function, the ABA calls for defense lawyers
to “be free from political influence and [to] ... be subject to judicial supervision only
to the same extent as are lawyers in private practice.””

In 2002, the American Bar Association published its ABA Ten Principles of a Public
Defense Delivery System.” The purpose was to condense its detailed standards for or-
ganizing defense services and to make them readily understandable to the lay public

68 The black-letter standards (without commentary) are available ar http:/[www.abanet.org/crimjust/
standards/defsves_blk.html. The second edition of the standards was approved by the ABA House
of Delegates in 1980 and the first edition in 1969. The standards are part of a multi-volume work
dealing with most facets of the criminal justice system. When the initial volumes were issued, Chief
Justice Warren Burger described the project as “the single most comprehensive and probably the
most monumental undertaking in the field of criminal justice ever attempted by the American legal
profession in our national history.” See http://www.abanet.org/crimjust/standards/home.html

6 ABA PROVIDING DEFENSE SERVICES, supra note 58, at 5-1.3(a).

70 ABA TeN PRrINCIPLES OF A PuBLIC DEFENSE DELIVERY SYSTEM (2002), available at hitp://www.
abanet.org/legalservices/downloads/sclaid/indigentdefense/tenprinciplesbooklet.pdf [hereinafter
Ten ABA Princiries]. The principles are based on an earlier work prepared by James R. Neuhard,
Director of the Michigan State Appellate Defender Office, and Scott Wallace, former Director of
Defender Legal Services for the National Legal Aid and Defender Association (NLADA). See ABA
Ten PriNcIpLEs, at Acknowledgements. In order to improve services in the area of juvenile defense,
the National Juvenile Defender Center and the National Legal Aid and Defender Association have
issued TeN CORE PRINCIPLES FOR PROVIDING QUALITY DELINQUENCY REPRESENTATION THROUGH

32| The Constitution Project s % % % % % %


http://www.abanet.org/crimjust/standards/defsvcs_blk.html
http://www.abanet.org/crimjust/standards/defsvcs_blk.html
http://www.abanet.org/legalservices/downloads/sclaid/indigentdefense/tenprinciplesbooklet.pdf
http://www.abanet.org/legalservices/downloads/sclaid/indigentdefense/tenprinciplesbooklet.pdf

Chapter 1—The Right to Counsel

and non-lawyer legislators.”" Because these principles have gained wide acceptance
in public discussions of indigent defense and have been carefully considered by the
National Right to Counsel Committee in formulating our own recommendations,
we reprint them below:

I.

The public defense function, including the selection, funding, and payment of
defense counsel, is independent.

. Where the caseload is sufhiciently high, the public defense delivery system consists

of both a defender office and the active participation of the private bar.

Clients are screened for eligibility and defense counsel is assigned and notified
of appointment, as soon as feasible after clients’ arrest, detention, or request for
counsel.

Defense counsel is provided sufficient time and a confidential space within which
to meet with the client.

Defense counsel’s workload is controlled to permit the rendering of quality
representation.

Defense counsel’s ability, training, and experience match the complexity of the
case.

The same attorney continuously represents the client until completion of the case.

. There is parity between defense counsel and the prosecution with respect to re-

sources and defense counsel is included as an equal partner in the judicial system.

Defense counsel is provided with and required to attend continuing legal
education.

10. Defense counsel is supervised and systematically reviewed for quality and ef-

ficiency according to nationally and locally adopted standards.

The most important standards dealing with the duties of lawyers in representing cli-
ents were first published in 1994 by the National Legal Aid and Defender Association.

PusLic DereNsE DELIVERY SysTEMS (2d ed. July 2008) [hereinafter Ten CORE PRINCIPLES], avail-
able at htep:/www.njdc.info/pdf/1o_Core_Principles_2008.pdf.

“The Principles were created as a practical guide for governmental officials, policymakers, and
other parties who are charged with creating and funding new, or improving existing, public defense
delivery systems. The Principles constitute the fundamental criteria necessary to design a system
that provides effective, efficient, high quality, ethical, conflict-free legal representation for criminal
defendants who are unable to afford an attorney. The more extensive ABA policy statement dealing
with indigent defense services is contained within the ABA STANDARDS FOR CRIMINAL JUSTICE,
Providing Defense Services (3d ed. 1992)....” ABA TEN PRINCIPLES, supra note 70, at Introduction.
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The NLADA Performance Guidelines for Criminal Defense Representation are now
contained in a 146-page booklet, consisting of black-letter reccommendations covering
a defense lawyer’s duty in representing a criminal defendant, from the very beginning
of a case through the time of conviction.”? Thus, the guidelines deal with such mat-
ters as the initial client interview, pretrial release of the defendant, case investigation,
filing pretrial motions, plea negotiations, trial preparation, the trial itself, sentencing,
and motions for a new trial. Although less thorough than NLADA’s standards, some
of the same subjects are dealt with in the ABA Standards for Criminal Justice on the
Defense Function.” Separate standards pertaining to capital defense representation,
known as the ABA Guidelines for the Appointment and Performance of Counsel in
Death Penalty Cases,” also have been approved, and there also are standards related
to the defense of cases in juvenile courts.”

In addition to national standards of the kinds mentioned above, a wide variety of
standards dealing with the performance of defense counsel have been issued by de-
fender programs, state commissions, and bar associations, although the vast majority
of these are voluntary, and sanctions are not imposed in the event of violations.”® In
contrast, some state supreme courts have issued rules pertaining to defense services,
especially in the area of capital defense representation, and these typically are
mandatory.”’

72 PERFORMANCE GUIDELINES FOR CRIMINAL DEE. REPRESENTATION (4th Printing) (National Legal
Aid and Defender Ass'n 2006) [hereinafter NLADA PERFORMANCE GUIDELINES].
73 ABA STANDARDS FOR CRIMINAL JUsTICE: DEFENSE FUNCTION (3d ed. 1993) [hereinafter
ABA Derenst FuncrioN]. The black-letter standards (without commentary) are available at
http://www.abanet.org/crimjust/standards/dfunc_toc.heml.
74 ABA GUIDELINES FOR THE APPOINTMENT AND PERFORMANCE OF DEF. COUNSEL IN DEATH
PeNALrY CASEs (rev. 2003), available at http:/[www.abanet.org/deathpenalty/resources/
docs/2003Guidelines.pdf.
See, e.g., JUVENILE JUSTICE STANDARDS (ABA & Inst. of Judicial Admin. 1981). See also Ten CoRrE
PRINCIPLES, supra note 70.
See, e.g., STANDARDS FOR PuBLIC DEFENSE SERVICES (Washington Defender Association 1989)
(adopted by the Washington State Bar Association in January 1990), available at http://www.
defensenet.org/resources/standards/wda-standards-for-public-defense-services/; Wash. Rev. Code §
10.101.030 (2005), Mass. GEN. Laws ch. 211 § 9 (1996); PERFORMANCE STANDARDS AND COMPLAINT
Procepures (Committee for Public Counsel Services), available at http://www.publiccounsel.net/
private_counsel_manual/private_counsel_manual_pdf/chapters/chapter_4_sections/criminal/crimi-
nal_district_court_superior_court_murder_(trial_level).pdf. In contrast to voluntary standards,
at least one state has adopted standards that purport to be mandatory as a condition for receiving
funding from the state. See STANDARDS FOR INDIGENT DEFENSE SERVICES IN NON-CAPITAL CASES
(Indiana Public Defender Commission 1995), available at http:/[www.in.gov/judiciary/pdc/docs/
standards/indigent-defense-non-cap.pdf. For a discussion and examples of defense standards, see
Scott Wallace and David Carroll, The Implementation and Impact of Indigent Defense Standards
(2003), available at http://www.ncjrs.gov/pdfhilest/nij/grants/205023.pdf.
77 See, e.g., IND. R. CRIM. PrOC. 24 (setting forth experience qualifications for appointment of
counsel in capital cases); TENN. SUPREME Cr. R. 13 (experi