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MONTANA FIRST JTIDICIAL DISTRICT COURT
LEWIS AJTD CLARK COI]NTY

Cause No. BDV-20A3361

ORDER ON PETITION FOR
JUDICIAL REYIEW

WILLIAM S. BROADBENT,

Petitioner,

Y.

STATE OF MONTAI{A, ex rel., BOARD
OF LAND COMMISSIONERS; TI#
DEPARTMENT OF NATT]RAL
RES OURCES AND CONSERVATION;
aud GALE A. and A{DREAHARLOW; '

Respondents,

and

MONTANA STOCKGROWERS
ASS OCIATION; MONTANA PUBLIC
LANDS COLINCIL; and MONTANA
ASSOCIATION OF GRAZING
DISTRICTS,

September 9,2015
Re sp ondent-Interyenors .

This matter is before the Court on Petitioner William S. Broadbent,s

(Broadbent) petition for judicialreview ofthe Respondent State of Montana, Board of
Land Commissioners' decision to (1) accept Co-Respondent Gale A. andAndrea

ENVIRONMENTAL QUALITY
couNCtL. 2015-16
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Harlows' exercise oftheir'lreference rights" in a certain gtadlglease permit on state

lands after Broadbent had entered a high bid for the lease and (2) reduce the rate the

Harlows would pay for the lease from the high bid they agreed to meet. The Montana

Stockgrowers Association, Montana Public Lands Council and ir{ontana Association of

State Grazing Districts intervened as respondents and submitted a brief in support ofthe

Board of Land Commissioners' final decision.

Factual Background

This dispute revolves around a section of state land that is classified as

gruurg land by the Montana Departrnent ofNatural Resources and Conservation

(DNRC). The l'State Section" is described as Sectio n 36,Township 19 North, Range 10

East. Davis Creek Ranch, owned byRespondents Harlows, borders the State Section.

The Harlows leased the State Section for a term of ten yeffis, with an expiration date of

February 28,2003. Broadbent sought to acquire the lease ofthe State Section upon the

expiration ofthe Harlows' lease. Broadbent submitted a comFetitive bid of an amual

rentalpaytent of $23.00/AUM (AnimalUnit Month). The Harlows were payingthe

minimum rental rate of $5.7 7 I N,IM.

After receipt ofthe competitive bids, the DNRC notified the Harlows that

they had been outbid and inquired whettrer they wished to exercise the 'lreference rigfof '

provided by Section 77 -6-205(L), MCA. The Harlows exercised this right by tendering

one year's-.*ulrate atthe high bid amount. The Harlows.then petitioned for an

adminishative hearing to reduce flre rental rate in accordance with Section 77-6-

205(2), MCA. Jfus arlministative hearing was heldonApril 23,2003. TheDirector

of the DNRC submitted his fudings and recommended" conclusions to the Board of

Land Commissioners (Latrd Board) on April 28,2003. OnMay lg,zoo3,theLand

loard accepted the DNRC's recommendations on Lease No. 9904.

ORDER ON PETITION FOR JIIDICIAL REVIEW - Page 2
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Broadbent received notification of the hearing and of his right to appear

and give justification for his bid. The purpose ofthe hearing was not to determine the

proper lessee, but to ascertain whether ttre bid amount represented the fair market value

of the lease and whether the rental rate was in the best interest of the trust. (pls. Ex. 1.)

The notice informed Broadbent that "the lessee has exercised their preference right,

therefore the lease will be issued to them. The only matter to be discussed at the hearing

is whether their [sic] should be any adjustm.ent to the bid amount." (Letter_of March 25,

2003, from Kevin Chappel, Chiefl Agric.& Grazing Mpt. Bureau, to Bill Broadbent.)

Broadbent appeared at the hearing tlrough his counsel Harley R. Harris.

Harris indicated that Broadbent's main objective in obtaining the lease was to implement

mixed conservation and light touch ranching techniques to conserye taditional values of

ranching urhile balancing that with sdldlife preservation. Harris submitted letters of

support for Broadbent's conservation efforts from the Montana Land Reliance and the

Montana Audubon Society. Harris suggested that Broadbent wished to obtain the lease

to gain better access to his irrigation ditches and headgates. Halris further stated that

Broadbent believed the lease to be in a degraded state. Harris argued that Broadbent,s

offer was to paymore moneyto run fewer cows and to acfuallybring more management

resources to that tract. The Harlows said that Broadbent does not run any cows on his

personal properly. The Harlows also suggested that Broadbent entered a high bid for the

tact to spite the Harlows because of awater rights dispgte between the two.

The lease file indicated that the tract was in good conditiou and did not

cite any negative practices by the Harlows. The file indicated that aprairie dog colony

was degrading a portion ofthe tact. The lease file did not indicate the presence of
noxious weeds on the tact. A range evaluation form for the tact indicated marks of
poor conditions, fair conditions, low-good and'good conditions

' ORDER ON PETITION f,On rUOfCfaf, REVIEIy _ page 3
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The Director listened to the evidence, reviewed the lease flIe ancl rental

rates of other existing leases in the a^rea, and recommended that the Land Board set the

rental rate for Lease No. 9904 at uruteof $ 10.52IAUM. This rate was said to represent

the bestmeasure of a "community standard" and fullnaarketvalue. The Harlows and

Broadbent then arguetl their positions at the administoative hearing. The Board acgepted

the Director's recommendation and set the reutal rate for Lease No. 9904 at

$10.52iAUM. The Harlows retained the lease and were obligated to pay future rentals of

the lease at that rate. In response, Broadbent petitioned 'his Court for judicial review of

the T,and Board's actions.

Standard of Review

A district court review of an adminishatiye agency's order is govemed by

the MontanaAdministuative Procedure Act. The standard ofreview for an agency

decision is set forft in Section 2-4-704{2), MCA, which provides:

@ The court may not substitute its judgment for that of the agency
as to the weigfot ofthe evidence on questions of fact. The courtmay
affirm the decision of the agency or iemand the case for further
proceedings. The courtmayreverse or modifythe decision if substantial
rights ofthe appellant have been prejudiced because:

(a) the adminish'ative findings, inferences, conclusions, or decisions are:
(0 in violation of constitutional or statutoryprovisions;
(ii) i" excess ofthe statutory authority ofthe agency;
(iii) made upon unlawfirl procedure;
(iv) affectedby other eror of law;
(v) clearly erroneous in view ofthe reliable, probative, and

substantial evidence on the whole record;
(v1) arbitary or capricious or characterized by abuse of discretion

or clearlyunwaranted exercise of discretion; or
(b) findings of fact, upon issues essential to the decision, were not

The Montana Supreme Court has adopted a tlree-part test to determine if a

ftrding is clearly efioneous.. Weitz v. Mont. Dep't ofNatural Res. and Conservation,

284 Mont. 130, g43 P.zd,ggo (lgg7). First, the court is to reyiew the record to see if
OBDER ON PtrTITION FORJIIDICIAL REVIE\Y- Page 4
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the findings are supported by substantial evidence. Second, ifthe findings are supported

by substantial evidence, the court is to determine whether the agency misapprehended

the effect of the evidence. Third, even if substantial evidence exists and ttre effect of the

evidence has not been rnisnpprehended, ttre court can still determine th{ a finding is

clearly erroneous '\trhen, although there is evidence to supportit, areview ofthe record

leaves- the courtwith the definite and firm conviction that a mistake has been

committed ;' Weitz,284 Mont . at133,-34,943 P.2d,atgglz. Conclusions of law, on the

otl"er hand, are reviewed to determine ifthe agency's interpretation of the law is correct.

steer. Inc. v. Dep't of Revenue ,245 Mont. 470,474,803 p.2d 601, 603 (1990).

Whether findings of fact are supported by substantial evidence is an issue of law and is

reviewed for correctness. Moran v. Shotggn WillieS. Inc. ,270 Mont. 47, 52 889 p.2d

u8s, 1187 (199s).

All agency can reject or modify ahearing ofEcer's conclusions of law and

interpretation of admirristrative rules. State Pers. Div.. Dep't ofAdmin. v. Dep,t of pub.

Health & Hupan Serv.. Child Support Div. ,2002Mr 46, 1162, 308 Mont. 365, 11 62,43

P.3d 305, tf 62. However, a district court is bound by the agency's conclusions of law

and interpretation of adminisfative rules iftheyvrere correct. Id. fl 63. The distict

courtmaynot alter the conclusions ofthe agencyunless such conclusions were arbifoary

and capricious. European Health Spav. Human Riehts Comm'n ,2LzMont. 319,326,

687 P.2d 1029, 1033 (1984).

Jurisdiction

A petition for judicial review is brought pursuant to S ection 2-4-7 02,

MCA which permits a person who has exhausted all adminisfuative remedies available

urithin the agency and who is aggrieved by a final decision in a contested case to petition

)r judicial review. A party who proceeds before an agency under thethe district court for judicial reyiew.

ORDER ON PETITTON FOR JIIDICIAL REyIEW - page 5 .
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terms of a particular statute is permitted to question the validity of that statute on

judicialreview. Section 2-4-702(1)(b), MCA. An individual can challenge the

constitutionality of an agencyls decision under Section 2-4-704,MCA, which states that

a court may reverse or modiff an agency decision if substantial rights of the appellan"u

have been violated because the decision is in violation of statutory or constitutional'

provisions or were made arbitrarily or capriciously or were characterized by abuse of

discretion or were a clearlyunwarranted exercise of discretion.

A court's jurisdiction to review an administative decision is statutorily

,rrut"d and limited. Ililands Golf Club v. Ashmore ,IOOZMT 8, fl 18, 308 Mont. 111, ,11

18, 39 P.3d,697,11 18. In Hilands Golf C1ub, the Montana Supreme Court concluded that

the laaguage of Section2-4-702(1xb), MCA, was clear that"apartymay question the

validity of a statute for the first time on judicial review to the district court. Other than

that exception, all other issues must be raised at tle administrative level absent good

cause." Hilands Golf CIub,nzl.

Respondent-Intervenors challenge this Court's jruisdiction to decide the

constihrtionality of Section 77-6-205,MCA, because Broadbent did not bringthe action

under the declaratoryjudgnent statute, Section 27-8-201, et seq,MCA. Respondent-

Intervenors' argument fails because Broadbent brougfut this suit for judicial review under

Section 2-4-702,MCA. Section 2-4-702(1)(b), MCA' permits a par.g to chlllenge the

validity of a statute in a petition for judicial review.

glulrling

A threshold issue of every case is the requirement that the plaintiffallege

"such a personal stake in the outcome of the conhoversy as to assure that concrete

adverseness which sharpens the presentation or'issues." Rqosevelt v. Mont. Dept. of

Rey., 1999 MT 30,li48,293 Mont. 240,n48,g75P.2d2g5,,tf 48 (quotingBakerv,

ORDER ON PETITION FOR JI}DICIAL REVIE1V - Page 6
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carr. 369 u.s. 186,204,82 s. ct. 691,703,7 L.Bd.zd663,678 (1962)). This

principle is generally referred to as standing to sue. "fhe question of standing'is whether

the litigant is entitled to have the court decide the merits ofthe dispute or of particular

issues." Gryczan v. state, 283 Mon t.433,442,g42p.2d 1 lz, Llg (lgg7).

The Montana Supreme Court has set forth the following criteria that must

be satisfied to establish stancling: "(1) The complaining party must clearly allege pasf

present or threatened injury to a propeqly or civil rieht; and (2) the alleged rtjury must be

distinguishable from the rnjury to tle nubliy generally, but the injury need not be

exclusive to the complaining party." Gryczan, at 242-43 , g24 P .Zd,at 1 I g. A plaintiff is

required to allege "a personal stake in the outcome of the contoversy. [I]t is not enough

that appellants allege an rnjury which others may have suffered by the operation of some

statute. Theymust allege an injurypersonal to themselves as distinguished from one

suffered by the community in general." Helena Parents Commh v. Lewis & Clark

County Comm'rs, 27 7 Mont. 3 67, 37 t-37 z, g2z p .2d, !140, ll43 (1996) (citations

omi-tted)

Respondent-Intervenors challenge Bro adbent' s standin g to challenge the

constitutionality of a statute designed to protect the beneficiaries of the trust for public

schools. The Court concludes that Broadbent has standing to challenge the

constitutionality of Section 77-6-2O5,MCA, because he has alleged a concrete and

personal injury in the deprivation of a lease for which he was the high bidder. The statute

has worked to deprive Broadbent of a lease to the state lands, and this injury is

sufficient$ direct and personal to confer standing.

Discussion

Under the Enabling Act of 1889, tle federal government granted Montana

the sixteenth and thirty-sixth section.of each township in Montana for the support of

ORDER ON PETITION F,ORJUDICIALREYIEW_ page 7
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common schools. Act of February 22,1889, ch. 180, 25 Stat. 676, $ 10 (1889)

(hereinafter'EnablingAct'). The Montana Constitution declares thatthe public school

ftnd ofthe state consists ofproceeds from the school lands that had been or would be

graniecito ihe state by ihe United States. Art. X, $ 2(1),Ivlor-rt. Const. The Board of

Land Commissioners 'tas the authority to direct, control, lease, exchange, and sell

school lands and lands which have been or may be granted for tle support and benefit of

the various state educational institutions, under such regulations and reshictions as may

be provided by law." Art. X, $ 4, Mont. Const. Finally, the constitution states that the

public lands of the state are helrt in trust for the people and these lands shall not be

disposed of "except in pursuance of general laws providing for such disposition, oruntil

the full market value of the estate or interest disposed of, to be ascertained in such

manner as may be provided by law, has been paid or safely secured to the state." Art. X,

The federal government's grant of lands for the support of public schools

constitutes a trust, the terms ofwhich are set forth in Montana's Constitution and the

Enabling Act. Montanans for the Responsible Use ofthe Sch. Trust v. Mont. ex rel. Bd.

ofland Comm'r,LgggMT 263,n8,296 Mont. 402,n13,989 P.2d 800, fl 13

(hereinafter 'Montrusf'). The State of Montana is the trustee ofthe school trust lands,

and the State Board of Land Comrnissioners is the entity that was created to aclminister

that trust. Montrust, tf 14. The Land Board is bound to so administer the trust as 'to

secrue the largest measure of legitimate advantage to the beneficiary of it." Itl. (citing

State v. Stewart,48 Mont.347,349-50,137 P.854, 855 (1913). Montana's

constitutional provisions limit the legislature's power of disposal of trust lands. Id.

(citte Rider v. Cooney, 94 Mont. 295,307,23 P.2d26t,263 (1933)). "One limitation

on flre,legrslature's plwer of disposal is the trust's requirement that fu1l market value be

: 
OBDER ON PETITION FOR J-IIDICIAL REVIF.\M - Page 8
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obtained for tnrst lands." Id.

The trust for public schools is governed byprincrples similar to private

charitable trusts. Dep't of State Lands v. Pettibone, 216 Mont.36L,369,702P.2d948,

953 (i985). Principles offi'ust ar{minishation aie set fo{h in Tifle 72 of *,he}ylontana

Code. A trustee has a duty to marage the trust assets as a prudent investor would, by

consideringthe purposes, terms, distribution requirements, and. other circumstances of

the tnrst. Section 72-34-603(1), MCA. Atrustee mustmanage the trust assetwith

reasonable care, skill and caution. Id. In addition:

A trustee's invesfinent and management decisions respecting
individual assets and courses of action must be evaluated nol in isolation,
but in tlre context of the trust portfolio as a whole and as a part of an
overall inyeshent shatery having risk and return objectives reasonably
suited to the trust." Section 72-34-603(2), MCA. A trustee owes to tle
beneficiaries ofthe tust a duty ofundivided loyalty. A duty ofundivided
loyalty means that the 'tustee must act with the utrost good faith towards
the beneficiary, and may not act in his own interest, or in the interest of a
third person.

Montrust, $al (citingWildWestMotors.Inc. v. Lingle,224Mont.76,82,728P.2d,
,

4t2,4ts-r6 (1986)).

A lease for g;mlrrgpu{poses cannot exceed. a term of ten years. Enabling

Act, $ 11. However, anincumbentlesseehas apreferredrightofrenewalinthe g;az,irig

lease and is thus able to acquire another ten-year term provided he or she has not

previously subleased the land wittrout permission. Section 77-6-2O5,MCA. If no other

applications for the lease have been received 30 days prior to the expiration ofthe lease,

the incumbent lessee who has paid all rentals due the state is entitled to have the lease

renewed for a period not to exceed the maximum leaqe period provided by statute.

Section 77-6-205(1), MCA. The lessee requests the renewal at anytime within 30 days

prior to the expiration of the lease. Id. "The renewal must be a'u the fulImarket rental

rate established by the board for the renewal period aad subject to a:ry other conditions

ORDER ON PETITION FOR JIIDICIAL REVm\y - Page 9
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at the time ofthe renewal imFosed by law as terms of the lease." IO Additionally, "if

other applications have been received, the holder ofttre lease has the preference right to

lease the land covered by the former lease by meeting the highest bid made by any other

applicant." Id. This staftiiory ability of the incumbent lessee is referred to as a

"preference right."

"The board must accept the highest bid." Section 77 -6-2A5(2), MCA.

However, "[i]fthe lessee exercises the preference right and believes the bid to be

excessive, the lessee mayrequest an adminisfuative hearing." Id: The lessee's request

'hnust contain a statement ofreasons why the lessee believes the bicl not to be in the

state's best interest." Id. Ifthe Deparblent determines that the statement indicates that

the bid maynot be in the state's best interests tlen the Deparhnent must grant the

request for a hearing. Id. After the hearing, the Board of Land Commissioners may

'teduce the rental from the amount bid ifthe lessee shows tlat the bid is not in the best

interest ofthe state because it is above community standards for a lease ofthe land,

would cause damage to the tuact, orwould impair its long-termproductivity." Id. Ifthe

Board decides to reduce the bid, it must set forth its findingl *d conclusions in writing

and inform the lessee and competitive bidder of the reduction. Id. Finally, "[i]t is the

duty of the board to secure the best lessees possible, so that the state may receive the

maximum retum possible with the least injury occurring to the land." Id.

The Preference Right Found in Section 77-6-205(1), MCA, is Unconstitutional
Because it Deprives the Trustee-land Board of Dis'cretion to Choose the'Best
Lessee for the Trust Lands

Statutes are presumed to be constitutional and it is the duty of the Court to

avoid alt unconstitutional interpretation if possible. Montrust, fl 11 (citing State v. Nye,

283 Mont. 505, 510, 943 P.2d96,99 (1997)). 'A party challenging the

constihrtionality of a statute 'bears the burden of proving the statute unconstitutional.

ORDER ON PETITION FOR JIIDICIAL REYIEIY j Page 1 0
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Any doubt is to be resolved in faVor of the statute."' Montust, ,lf l l (citing State v.

Martel, 273 Mont. L43,l4B,gozp.zd,14,17 (1995)). ,A statute willbe ,upheld on

review exceptwhen proyen to be unco:rstitutional beyond a reasonable doubt.,"

Montrust, lf 1 1 (citing Davis v. Union Pacific R. Co ., zg2 Mont. 233 , 23g , g37 p .zd, 27 ,

30 (1997). In construing statutes, the intent of the legislature is to be pursued and that

intent is determined by interpreting the plain meaning of the language used by the'

legislature. Moritrust, fl 48. "The statutory language must be reasonably and logically

interpreted andwords given their usual and ordinarymeaning.,, Id.

The constifutionality ofthe preference right of an incumbent lessee has

been challenged previouslyin Thompson v. Babcock, which pre-dated the current

statutory scheme arrd had an influence on its formulation. In Thomoson, the incumbent

lessees rented a tuact of state land for a rental rate of 25 percent of the crop share . L47

Mont. 46,48,40g P.2d808, 809 (1966). At the time the lease was up for renewa!

Thompson submitted the high bid of 50 percent crop share. The Land Board notified the

incumbent lessees tlat theywere entitled to meet the high bid. Id. Following a hearing,

the Board renewed the incumbent lessees lease at the old rental rate because of the

danger that the lessees would not fulfilt the lease term due to an inability to make money

at the higfu rental rate or would cut corners on good husbandry practices. Id. at 49, 409

P .2d at 8 1 0. The court held that Thompson had petitioned the court for the wrong

remedy and denied anyrelief, Id. at 51,409 P.2d at 810.

The court, however, went on to advise that an appropriate test of full

market value of a lease of state laads would be the value of a similar lease in the

particular community. Id. at 52, 4og P.2d at 811. The court determined that the

community value of a lease should be considered along with "the applicant's ability as a

fatmer, as well as other necessary variables which would have to be viewed in order for

ORDER ON PETITION FOR JIIDICIAL BE\rIEly - page 11
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the state to secure as large a retum as possible, yet preserving the productive capacity of

the land." Id. at 52-53, 4Og P.zdat 81 1. The court recoenized that 'tt is the Board's duty

to get tle best lessee possible, so the state may receive t}e maximum retlrrn with the

least injury occu:ring to the land." Id. at 54, 4Ag P.2C, at812.

The court found that a fifty percent crop share bid was unrealistic for tle

tact and thatthe state might loose moneyif the lease was allowed. Id. The court

acknowledged that the Board had experience with the incumbent lessees and that the

Board's minutes reflected thai Thompson owned no other land. Id. at 55, 409 P.2d at

813. The court concluded that ttre Board had exercised its discretion with regard to

Thompson and its final determination was not reaihed arbitrarily. Id. Finally the court

emphasized that its decision did not preclude the application of the preference right

statute. 'Tlowever, if . . . there is considerable discrepancy in the bids as well as the

character of the bidder, then the Board must utilize its discretion to determine what will

most benefit the public.'; Id. at 56, 4og P.zd,at 813.

Thompson recognized the Land Board's duty to utilize its discretion to

detennine what is most beneficial to the public. However, the current statute tums over

tle discretion to reneJv a lease to the incumbent lessee. Section 77-6-2A5(1), MCA,

plainly states tLat'the holder of the lease has the preference right to lease the land

covered by the former lease by meeting the higfuest bidmade by any other applicant."

The statute gives the incumbent lessee the choice to exercise the preference right. Ifthe

preference right is exercised, the lease goes to the incumbent lessee without any

deliberation bythe La:rd Board as to whom the best lessee would be.

The letter fromBureau Chief Chappelto Broadbent evidences the absolute

nature of the preference right by stating that'r.he "lessee has exercis_ed ttreir preference

right, therefore the lease willbe issued to them. The only matter to be discussed at the

ORDER ON PETITION FOR JUDICIAL REVIEIY - Page 12
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hearing is whether there should be any adjustuentto the bid amount." (Letter of March

25,2003, from Kevin chappel, chie{ Agrc. & Grazing Mgmt Bureau to Bill

Broadbent.) Because the preference rigfutresults in the issuaace ofthe lease to the

incumbent lessee vri'rhout any deliberation by the Land Board, the preference right

statute diminishes the Land Board's duty as trustee ofthe school lands to administer it in

a manner most beneficial to the trust estate and in a manx.er that obtains the maximum

benefit in retum from the use of tust property. See Okla. Educ. Ass'n v. Nigh , 642 P.Zd

230,236 (Okla. 1982) (holding the Oklahoma preference rigfot statute, which did not

require the lessee to match the high bid, unconstitutionalbecause it abridged and

impaired the trustees' freedom to function in the utlost good faith in the day-to-day

discharge oftheir public obligations as managers of the school land trust). Moreover,

the statute does not contain any language that could be constued to give the Land Board

any authorityto conduct a hearing or perform an investigation to determine ifthe high

bidder would actually be a better lessee of the state laad than the incumbent lessee.

Not only does Section 77-6-2A5(1), MCA, deprive the Land Board of its

discretion as tustee to determine who the best lessee of the state land would be, it also

operates to, divide tle trustee's loyalty between the beneficiaries of the school fust

lands and the incumbent lessee. The statute creates a situation where the Land Board

ca:rnot choose a lessee who may actuallyimprove the quality ofthe state lands, which

would benefit the beneficiaries. Rather, the statute creates a situation where the Land

Board has to accept the incumbent lessee as long as he or she has co*plied with the

prior lease terms and meets the high bid rate. The statute places the Land Board in the

situation where it has no choice but to renew the lease to the incumbent lessee, which

benefits the incumbent lessee but not necessari$ the beneficiaries wto mayJoose tle

advantage of a hiqh bidder who will have less impact on flre state land. In effect, the
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interest ofthe incumbent lessee in renewing the lease takes priority over securing

the best lessee for the trust.

The State argues ttrat the preference right statute does not deprive the

beneficiaries of the largest fir.easure of legitimate advantage because tle incumbent

lessee is obligated to meet the high bid rate. However, the highest bid rate is only half

ofthe equation. Obtaining tle lessee vrho will utilize the best management tech:riques is

another mebsure of legitimate advantage to the beneficiaries. The plain language of the

statute deprives tle Land Board of the discretion to provide the maximum retum with the

lease injury to the trust estate.

Broadbent argues that the preference rigfut should be interpreted in a

discretionarymanqerrudh., than as an absolute right. Broadbent suggests that Thompson

would permit the preference right to be interpreted as discretionary because Thompson

states that the Land Board must utilize its discretion when there is considerable

discrepancybetween the amount ofthe bids and the quality ofthe bidders. Thompson,

147 Mont. at56,409 P.zd at 813. Broadbent also offers the Arizona case of Campbell

v. Muleshoe Catt1e Co. ,212P.381 (Ariz. Lg23) (hereinafter Muleshpe) for the

proposition that tle preference right can be read in a discretionarymanner.

In l&L:shoe, the Muleshoe Cattle Company applied to renew its lease'of

state land. Shilling filed for an origi4al lease of the szrme tuact. Following a hearing the

state land deparhent ordered that the lease be given to $hilling. Id. at 381. Muleshoe

brougfot a suit in mandamus to compel the state land deparh.ent to execute the lease to

it. The Enabling Act ofArizona and the Arizona Constitution provided that the land board

had to obtain the highest and best bidder for state lands at public auction after advertising

of ihe available the lease. Id. at 382. Ar Arizona statute provided that in the case of two

or more applicants, the cornmissioners were to approve the application of the one rxrho,

ORDER ON PETITION FOR JIIDICIAL REVIEW - Page 14
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after investigation or hearing, sha1l appear to have the best right to such lease. Id. An

incumbent lessee was entitled to a'lreferred right ofrenewal" in the lease. Id. The

court construed these two provisions of the statute together and determined that '.the

preferred right ofrenewal gi-,ren to the lessee is not aa exclusi're or absolute right, but is

used in the relative sense of 'better' or 'superior' right and impuss a-hearing or

investigation to determine the quality of such right.,, Id. at 3g4.

The Muleshoe court's conclusion thatthe statutorypreference right

strould be read as a better or superior right and not an absolute right cannof be reached.

here. The Arizona statutes expressly provided for a hearing or investigation when two

applicants'were competing for a lease. There is no such express provision in Montana,s

statutory scheme, nor can one be read into Section 77-6-20:5,MCA, without torfuring

the plain meaning ofthe statute.

The only hearing discussed in Section 77-6-205,MCA, is for the purpose

of determining whether the high bid rate should actually be required from the renewing

lessee. Subsection (2) ofthat stafute states: 'If the lessee exercises the preference riglrt

and believes the bid to be excessive, the lessee mayrequest an atlminisfuative hearing. . .

. The departrnent shall grant the request for a hearing if it detemines that the statement

indicates evidence that the bid may not be in the state's best interests." The lessee

requests the hearing for the putpose ofreducing the rental rate. The plain language of

the statute establishes a hearing only for the purpose of evaluating the rental rate, It does

not permit an interpretation of the hearing to include an investigation into who would be

The Court camot avoid anutrcorstitutionalinterpretation of Secti on77t-6-

205(1), MCA, because it deprives the Land Board, as trustee ofthe school trust land, of

its discretion to obtain the best lessee possible for the trust; it divides the trustees

ORDER ON PETITION FOR JITDICIAL REYIEW - page 15
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loyalty between the tnrst beneficiaries and the incumbent lessee and; it cannot be read to

require a hearing or investigation bythe Land Board to determine the best lessee when

an incumbent lessee exercises the preference right. The Court holds that ttre preference

right provision of Sec tionll-6-205, L4CA, requires t}e Land Board tc manage the

school lands tust in a maruler that is inconsistentwith its fiduciary obligations of

undivided loyalty and the obJigation to secure the largest measure of legitimate

advantage to the trust beneficiaries. A1l other aspects of Section 77-6-2O5,MC-,\ that

reiy on the preference rightprovision are invaljd due to the unconstitutionality of the

preference right. The Court notes that the invalidation of the preference right disposes

ofthe argument that the preference right violates the constitutionallymandated ten-year

limit on grmtagleasep.

Because the Land Board based its decision to re-lease the state land to the

Harlows on an unconstitutional statute, that decision prejudiced the substantial rights of

Broadbent. Therefore, the decision of the State Board of Land Commissioners to

reissue Lease No. 9904 to Gale and Andrea Harlow is IIEREBY REJIERSED and

REMANDED to the Land Bqard for a determination ofwho the best lessee for the state

land rvillbe;

Attorney's Fees

Broadbent requests recoyery of tris costs and attorney's fees under the

'lrivate attomey generaf ' doctrine. The matter has not been briefed to the Court.

Therefore, Petitioner's request for attorney's fees is DENIED

DATED Ais Lf?ay of July, 2004.

:L
M. SIIERLOCK

Coud Judge
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pc: HarleyR. Harris
Tommy II. Butler/Ndark C. phares
Charles R. Johnson
John E. Bloomquist/Suzanne Taylor

TIMS/BRoADBE].EV srAr3 (HARLow) oBD pBT JREvrEw.$DD
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