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During the upcoming Education and Local Government Committee meeting on September 15,
20ll,legislative staffand staff from the Department of Commerce/Community Technical
Assistance Program will review the legislative history for the subdivision by rent or lease
exemption and provide a summary of legislative proposals set forth during itt. Zot I session.

Staff will also provide the Committee with a review of litigation pertaining to subdivisions
created by reirt or lease. As part of this review, staff will discuss two recently issued decisions
out of Ravalli and Lewis and Clark Counties that address section 76-3-204,MCA, and
subdivisions by rent or lease. Copies of these decisions are attached for review by the
Committee in advance of the meeting. The first decision is Rose v. Ravalli County (Cause No.
DV-05-516), which was issued by Judge Langton on May 2,2006. The second decision is
Derickv. Lewis and Clark County (Cause No. BDV-2007-304),which was issued by Judge
Sherlock on August 26.2011. Although the facts and circumstances presented in each case are
different, both judges held that the exemption for the conveyance of one or more parts of a
structure or improvement (section rc-3-iOq,MCA) appliesio a single structure but not to
multiple structures on a single piece of propeny.

Please feel free to contact me with any questions or concerns. We look forward to seeing you on
September 15th.

Sincerel

Helen Thigpen
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MONTANA TWENTY.FIRST JUDICIAL DISTRICT COURT, RAVALLI COUNTY

_vs_

BAVALLI COL]NTY,

Defendant.

This mafter comgs before rhc a* rt*r- rotions for sumrnary judgmenr. Tbe

motions are fully bricfed and ready for ruling, and tbe parties have waived their rigbt to a hearing

on tbc motions. Tbe Court now issucs its Opinion &. Order.

Plaintiffs John and sandy Rose ("Roses") operate tbe skalkaho Lodge and Sleak House

and a guiding service on thcir real property of 200-plus acres in Ravalli county. In early 2005,

tbey reconfigwed threc adjacent parcels of rand they own by rcrocation of common boundary

lines. .szpp. Br. pursuant to ct.'s Jan. r2, 2006 op. and or.,Ex. A. pranning to cons'uct four
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small guest/vacation cabins on the property, extemal to the existing guest house/lodge facilities,

thc Roses submined an apprication for weil and septic permis to tbe Ravaili county

Environmental Health Department and tlre Ravatli county Sanitarian,s oflice. Tbe permits were

denied on the basis that the projecr is a subdrvision and therefore requires subdivision review and

approval prior to authorjzarion of well and septic permirs.

on october 20, 2005, rbe Roses, represented by cory R. Gangre of Milodragovich, Dale,

Steinbrcnner & Binney, p.c., of Missoura, commenccd rbis action by firing a comprainr ond

Motion for Declaralory Judgment. The Roses seek a ruling rhat tbeir proposed rental guest

cabins do not constitute a subdivision and are not subject to rocar subdivision revicw.

Defendanr Rava'i county ("county''), represented by Ravati counry Depury Anomey D.

Jamcs Mccubbin, filed an answer in which it seeks a declaratory judgment that the Roses are

requircd to obtain suMivision approval prior to constructing rental guest cabins upon thcir

property.

After cross motions for judgment on rhe preadings, with maners outside rbe preadings

prcsented to and not excluded by tbe Courr, tbe Court convertcd thc motions ro summary

judgmcnr motions and gave rhe partics 30 days in which to present any further mataiar. op- &
or', 5 (lm' r r , 2006). Botb parties subsequentry fired supprementar briefs.

PARTTES'CONTENTIONS

Thc Roses assert that their proposed projecr to build four smalt guest cabins, which they

claim will not bc rented on a permanent basis or sold individually, docs not meet the statutory

definirions of "subdivision" codified at Mont. code furn. $$ 76-3-r03(15) and 76-3_r04, and is

exempted from subdivision review under the ptain language of Mont. code Ann. g 76-4_204.
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Theyfirrtber argue that Ravalri county's pasrpaneirn and practice bf not ,rqrrr,rrg subdivision

revlew for tbe erection of smatl rentat cabins shoutd be given consideration in tbe resolution of
this matter.

The county counters that tbc Roscs' proposed project falls within the sratutory definitions

of "division of rand" and "subdivision" codified at Monr. code Ann. $ $ ?3_3_ 103(4) and ( r 5).

Tbe county fi'ther asserrs thar Monr. code Ann. $ 73-3-20g, which exemp* suMivisions

created by rent or lease from surveying and fiting requircments, but does nor exempr subdivisions

from revicw, governs in this matter

OPINION

The coun has jurisdiction in this manerpursuanr ro Rurcs l2(bx6), r2(c), and 56,

Mont-R'civ.P. which provide for summaryjudgment. In a summaryiudgment procecding, the

moving party has the initial burden of e stablisbing the absence of any genurne issue of material

fact wbich would allow the nonmoving patty to recover and entitle it to judgmcnt as a mafier of
law; wbere tbis burden is met, tbe parry opposing summary judgment musl come forward with

substantial evidence raising a genuine issue of materiar facr precluding summaryludgment.

spinler v' Alten ( r 999), 295 Mont. r 39, 9g3 p.2d 34g; Rure 56 (c), Monr.R.civ.p.

Tbe issue before tbe court is whethe.r the Roses, proposcd projcct to build smalr gucst

cabins on their properry is subject to subdivision review.

I. DOES THE ROSES'PROJECT MEET THE STATUTORY DEFTNITION OF AST,BDIVISION?

In 1973, the Montana lrgislature enacted the Montana suMivision and planing Act

("MSPA"), codified in Titre 76, chapter 3 of the Motrtana code Annotated. The statcd purpose

of tbe chapter is to:
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(l) promote the public hearth, safety, and general
subdivision of land;

welfare by regulating the

i2) prevent ovcrcrowding ofland;

(3) lesscn congestion in tbe streets and highways;

(4) provide for adequate lighr, air, water supply, sewage disposal, parks andrecreation areas, ingress and egess, and orhii i"Ufl. ,Jquir"*rnir,

(5) require development in harmony with the natural environmenr:

(6) promote preservation ofopen space;

(7) promote clusler_development approaches that minimrze cosls to local citizensand that promote effective and efficienr provision of pubric services;

(8) protcct tbe rights ofpropcrtyowners; and

(9) requirc uniform monumentation of land subdivisions and transferring inrerestsin real property by reference to a prat or certificatc of survev.

Mont. Codc Ann, g 76-3-102.

The MSPA starutcs relevant to this issue are tbose that define "subdivision', and ,.division

of land," and tbe starute that scts forth what constitutes a..subdivision.,,

7G3-103(15)' "subdivision" means a division of lrod or lard so dlvlded lhal ltcrerles oDe or more prrcers conrrrnrng ress rhrn 150 rcres that cannot bedescribed as a one-quafier ariquot p"rt oi. united stales govemment section,
exclusive of pubric roadways, in order thet the titre to oipossessron or ilreparcels may be sold, rented, reased, or otherwise .onu.y"d anJ inctudes unyresubdivision and further incrudcs a condominiu- o, 

"r.1, 
,.grrdr.r, of ils size,that provides or wilr providc murtipre space for r..r""tion"r .i.p,n, vehicres ormobilehomes. ' ----"r'

(Emphasis added.)

7G3-l03(4). "Division of rand" mcans the segregation of one or more parce rs ofland from a rargcr tract berd in singrc or undivioci o*o"onifuy transferring orcon*acting to transfer titre to or possession ofa portion or tfe r"ct or properry
filing a certificare of survey or subdivision ptat esiabrishing tbe identity of thesegregated parcels Pursuiurt to this chapter. The conveyanic of. tract ofrecord or
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ff:[t":ffjof land tbat was created bv', previous oiviiion of rand is not a

A subdivision compriscs only those parcels containing ress tban 160 acrcs thal cannot be
described as a one-quarter aliquot part of a United Sates govemmenr section when the parcets
have been segregared fiom tbe originar tracl. Mont. code Ann. $ 76-3- 104.

The Roses argue thar their project does nol meet tbe definition of ,.subdivision,, 
or of

"division of land" because their tracl of land in ercess of 200 acres wirr remain unchanged after
tbe cabins are built, witb no conveyruce of tiilc or possession of any parcer of ress than r60 acres
ofthe hact occurring.

Thc county argues that the building of guest cabins, whicb wiil sit on parcers of rand ress
than | 60 acres in size, ,,in 

orde r that . . - possession of thc parcels may be . . . rented,,, does
constirutes a "subdivision" because the rentat ofeach cabin wir convey possessron ofa parcer of
land' i'e- rhe rand on which the cabin sirs, of ress tban 160 acres. Tbe county notes its concem
t-bat "[w]bile Plaintiffs may currently intend for tbe proposcd cabins to serve only as sbofl rerm
rentars, tbere is nothing to prevent them, or subsequent property owners, from tater rendng or
lcasing thcm out as fu' time residences.,, Br. in supporr of Mot. for J. on the preadings,T.

The scope of tbe unwieldy and seemingry conhadictory starutory definition of
"subdivision" has not been directly addressed by rhe Monrana Supreme court. At first reading,
the provision appears to set fonh different classes of activiries which constrture subdivisions,
some which are obviously divisions of land, and some which appear not to be divisions of rand.
At least two Montana Attorney General opinions bave discussed this dcfinition since MSpA,s
enacfmenl' In interpreting thc statutory definition of ..subdivision,,, 

Attorney General Mike
Gree ly broke the definition out into the following activities:
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( r ) a division of rand or rand so divided which creares on.ro, ,'or. parcelscontaining rcss than 20r acres, excrusivc of public,"ro*rr,, 
"rder 

that the ritteto or possession of the parccls may be sotd, renred, r.^"J, 
", 

*ierwlse conveyed;

(2) any resubdivision:

(3) a condominium;

(4) an area, regardress of its size, thar provides or wit provide murripre space forrecreattonal camping vehicles; and

(5) an area, regardress of its size, rhat provides or will provide murtipre space formobile homes. . 
-' ""r v'vvru

39 Mont' op Aftv Gen. No. la (1981); 40 Monr. op^Aro.Gen. No. 57 (t9g4). Tbe Atrorney
Gencral opined $at tbe Lcgislanue's language indicated ,.an intent to create,,not only
subdivisions as a resull ofdivisions ofland, but atso "a separate class ofsubdivision activiry nor
necessariry requiring a 'division of rand,' " as cvidcnccd by tbc incrusion of activiries (3), (4),
and (5) in the definition. 3g Monr. op, Atty, cen. No. r4 (rgsr). This togrcar inrerprerarioir

serves to exprain away the apparent contradictions in rbe dcfinirion of subdrvision.

However' tbe court's reading of the statulory definition indicates that thc pgislature

rntended a subdivision to mean that portion of tlre definition the Attomey General has labeled as
( l ): "a division of land or land so divided tbat it 

'eatcs 
one or more parcers conraining 1ess than

160 acres ftat cannot be dcscribed as a one-quarter aliquot parr of a united Sbtes governmenr

section' exclusive of public roailways, in order tbat the titlc to or posscssion of tbe parcels may
be sold, renred, leased, or otherwise conveyed.,, Monr. Code Ann. $ 76-3-103(t5) (2005). The
final porlion of tbe definition crarifies tbat four ctasses of activities (rcsubdivisions,

' This lang,age was amended in 1993 ro "one or rnore parcels contalning less than

ffi:il ilJ;ffilffil::ifl 

';l 
J:lH::' 

J;;'Eovemmenr secrion " rnis change
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condominiums, RV parks, and mobire home parks) are ..incruded,i 
in rh,, definition. Had the

Legislature used "and" as a connector wirb the remaining four classes, then the court would
agree with tbe Anorney General's interpretarion tbar a subdivision ,.means,,all 

five of those
activities' A subdivision, tbough, as su-ictly read in the slarutory definitron, ..means,, 

a division
of rand or rand so divided . . , "and includes" resubdivisions, condominiums, RV parks, and

mobile home parks' Therefore, the Legislature musr havc intended rhese four incruded classes rcr

conslirute divisions of land' such a tortured inrerpretation, which necessitates a shoehom to
wedge the laner rhree into the "division of rand" definirion, rs ress satisr4ng than the Attomey
General's interprerafion, but, nevertheress, is tbe sricr cons*uction of the suhte.

If an RV park and a mobile home park consrinrte subdivisions, tben the Roses, project to
build separate guest cabins would secm to constitute a subdivision, as well. Like the former two
activities' the Roses' projecl implicates separate water suppries and septic systems. Funhermore,
the statulory links of "and includes" betwecn divisions of land and resubdivisions, and ,,and

furtber incrudes" between divisions of rand and condominrums, RV parks, and nrob'e home
parks, indicate rhar the rist is not exhausrive. Finaty, on the basis of thc MSpA ,s purpose, rhe
category of ..subdivision,, 

sbould be liberalty interprered- ,.Legislarion 
enacted for the promotion

of public health' safety, and general welfare is enrirled to 'liberal construction with a view
towards the accomplishment of its higbly beneficent objectives .' " state et rer. Florence-Carrron
sch' Dist.v. Bd.of Counqtcommrs.of Rovaricounty(l9?g), Ig0Monr.2g5,29r,590p.2d

602' 605' Based on lhc statutory definition of "subdivision," rhe courr conctudes rhat tbe Roses,
proJect to build sepatale guest cabins in an area, regardress ofsize, constirules a subdivision for
purposes of tbe MSpA.
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ll' ls rHE RosS:pRoJEcT ExEMprfRoM suBDryrsroN R-EvrEw ,NDERMONT' CODJ ANN. g 7G3-20a, bR SUBJECT i-o sid,rvrsroN REvrEwUNDf,R MoNT. coob exn. E zilr-zoer

The MSPA provides exernptions for certain subdivisions fiom subdivision review. The
exemptions relevanl to this issue are (l) the exemption for conveyances of one or more parrs of a
structure or improvemenr and (2) subdivisrons exempted from surveying and firing requirements
but subject to review provisions:

76-3-204. Eremption-for conveysnces of one or more parrs of a strucrure orimprovemenl The sare, r"nt, t..r., o, orher convey**'r;;;; or morc pars of a
iii'"X'll;jfi"1T.- ,.,:,H:TilT:L.Jl, 

*r,etner exis;; 
";';"p"scd, is nor a division

rhis chaptcr. 
u!rr!'cu rrr rnls cnapter' and is not subject to the requirer.nt, oi"

7G3'209. subdivisions erempred from surveying and fring requrremeots butsubfect ro review provisions. subdivisions created by rent or-r"ur" arc exemptfrom rhe surveying and firing rrqr""r.no- of rhis chapter but must be submittcd

*?:.,L1dapproved 
by;b. ;o;;ing uoay u.roiJp;;;;; ;*"ormay be

Tbe Roses assert thal the exemption ser forrb in $76-3-2oa appries. Thc counry assens thar rbe
parlial exemption ser forth in g 76-3-20g appries. The interpretation of $ 76_3-204 as urged by
the Roses would render the portion of$ 76-3-208 addressing subdivisions creared byrent void of
meaning, statutes rerating to the sarne subjecr, as much as is possibre, must be harmonized to
grve efrecr ro each. ,/ird v. Fregein construction,2003MT r r 5, 11 20, 3 | 5 Mont. 425, 

11 20, 6g
P.ld 855, .l120.

A court's function in consfuing and applying s,"rutes is ro effecr regisrative intent. u.s.
v' Brooks ( r 995), 270 Mont- l 36, 139, g90 p.2d .j sg, 761 . In determjning that inrenr, one must
look first to the plain meaning of the words used in tbe st"ture. Id. onlywben fte inknt cannol
be determined from the plain meaning of the words is il necessary to examrne the regisrative
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hisrory /d.

A. Secrion 16-3_204

sectionl6-3-204 bas been inrerprered on severar occasions by the Montana Aflorney
ceneral and the Monrana Supreme court. A cbronology of the various inrerpretations foltows.

l. 39 Mootans Opinion Attorney General No. ?4 (19g2)

In 1982' an Anorney General opinion addressing whethcr conversions of existing rental
occupancy apartment houses or office buildings ro individuar condominium ownership were
cxempred from review concruded that they were, pursuanr ro $ 76-3-204. 3g Mont. op. Arry.
Gen. No. 74 (19g2). At rhar rime, g 76_3_Z}4provided:

ff.ili::?:,ni?::::::"::T:l1Te orone or rnore parrs ora bunding,stnrcture, or otber improvement situa

requrrements of this cbapter.

/d' fEmphasis added') Tbe Anomey General based his opinion on the rarionale that whire new
condominium developments may physically afrecr the environmenr and increase demand upon
public services, and therefore are appropriale for review and approval prior to construction, the
same physicar impacts do not flow from a change in the ownership of exisring buirdings. /d.

2. 40 Montana Opinlon Afiorney General No. 5? (19g4)

ln 1984' the same Anomey General addressed tbe issue of whether constnrction of 4g
four-plexes for rental occupiillcy buildings on land owned by tbe developer, where the developer
planncd to retain ownership of all the four-plcxes as well as the land upon which they were ro be
consrrucred constituled a subdivision and was subject to subdivision review. 40 Mont. op. Affy.

'Thc ,.sinratcd 
on one or morc parcets ofland,,la"wbctbcr .*ittins o, pro;;ri,,r-gr"s. by r985 ,"r*"ulljil,Xilieleted 

and rcplaced wiri thc currenr
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Gen' No' 57 (1984)' The Anomcy General concluded thar consrrucrion of the four-p.rexes wourd
constitute a subdivision for tbe reason thal rhe hansfbrence of possession of each individual unit
within the four-plexes lo tenants also transferred an inreresl in "thar portion of the land necessary

for enjoyment of thc demised premises." Id. ,"Thatportion 
of the rand,,, ar tbe reast, was

determined to include that portion on which a lenant's unit was construcred. td. TheAttorney

General determined that the end result of this construction project would be a division of land,
"as a number of parcels will be segregated from the larger tract by means of transference of
possession of $ose parcels to the tenanb occuplng tbe four_plexcs.,, ./d.

In addressing the exempdon codified at $ 76-3-204, rle Attomey General concluded thar
the 48 four-plexes did not fall within thc exemption because tbey were nor ..situated,,, 

or exisring
buifdings' but were proposed buildings. Id. Hefurtber determincd thar the cxemption, as tben
codified' did not apply to this project because the projecr wourd resulr in a division of land. /d.
Finally, he noled tbat:

A housing development such as the one proposed in this case will rnevrtably resulttn various social and economic irnpacts on the communiry. I find thar this is t;eprecise type of development which the Legislature intended should be subminedfor local review under the Act.

Id.

3. 4l Montsns Opinlon Attorney General No.3 (19g5)

' In January, 19g5, the Attomcy General issued an opinion in response to a question

concerning whether four diffcrent activitics constituted subdivisions, and tbus required

subdivision review, unress exempred. 4 | Mont. op. Atry. Gen. g ( r 9g5). The Aflomey General

concluded that ( | ) the construction of a duplex on a single tract of rand for renrar or sare purposes

constirutes a suMivision; (2) tbe construction of a second dwelling for a family rnember on a
OPNION & ORDER
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single parcel of land constitutes a subdivision irrle ramity member rs intended to receive a

legallycnforceable possessory intcrest in tbe dwclling (3) the construction ofan office bui)ding

witb jndividual office spaces for renl constirutes a subdivision; and (4) lhe constructron of a hotel

does not constitute a subdivision . Id. ln finding the first three activities subdivisions, rhe

Attorney ceneral used the same rationale as in bis opinions discussed above-.that is, because

€ach structure occupies a portion of a larger tract, and bccause possession of bousing or office

units within the srructure and rhe parce l of land on wbicb they rest are conveyed by rease, a

subdivision exists' /d' Noting that the MSPA rvas intended ro be "a comprehensive land use law

preventing imprudent population concentration and ensuring mainrenance of basic public healrh,

environmcntal and local services values," rbe Attorney Generar opined that multi-family rental

properties raise the sruDe conccrns associated with those subdivisions such as srnglc unit familv
sfuctures, condominiums, RV parks, and mobile bome parks. ,fd,

lnteregtingly, the Anomey General concludcd thar a botel was not a subdivision because

tbe nansaction involved in that actlvirv:

ls actually the sale of "a producl or service wbicb is temporary lodging.,, (citationomined') Tbe guest is instead a licensee, and rbat existing between innkeeper andguest ' ' ' exists in the fact that the tenant acquires an inter.rt in the real es..te,wbile the guest ' ' ' does not; a guest is a meie licensee, and not a tenant. 43Ac'J's' lnns, Hotels & Eating Plices $ 5 (1978) (foourores omined). Because nopossessory interest in real properfy passes wben a botel room is rented,
construction of a hotef does nol constirure a "subdivision" under the SubdivisionAct.

/d' Neitber parry in this rnatter has advanced any argument that the Roses, proposed guesr cabins

are distinguishable from rental properties on the basis that gucsts iue merely licensees, while

tenants have a possessory interesl in tbe real propcrty. Accordingly, the court will not address

such issue.
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4. Amendmenr ro g 7G3-204 irsgs)

Not long afler the opinion discussed in Section 3 above was issued, the Legislature

amended $ 76-3-204 ( t 98 | ) by deleting thc phrase "siruared on one or more parcels of land,, and

inserting in its place ..tvhether 
existing or proposed.,,

According ro thc bir|s sponsor, this amendment was offered in response ro ,,a
series of recent anomey generars opinions fwhich] creared proutuns for pranning
agencies. Tbose opinions . . . srated that under the suMivision and praning act aduplex is a subdivision and must be reviewed. The bilt simpry says that a murti-family structure is not a subdivision and should not be reviewed as such[.],,

45 Monl. op. Atty. Gen. No. r2 (1993), quoring from the House comminee on Naturar

Resources Minutes, 4 (March 22, 1985). wben the floor was opened to questions from the

comminec:

Rcp' Raney asked if tbe allowance for improvements to a structure could become
a looptrolc. For instance, could an improvement under sB 354 be a sepiuate
structurc, he asked. sen. Mazurek said that a shed might be construed as an
improvement, but that a scparate residence would not be allowable under rhe law.
Rep. Raney said he berieved rhere sriil might be a porentiar roopior. in the bilr.

House comminee oh Narural Resources Minutes, 5 (March 22,lgg5). The legislative hisrory

indicates that thc bill's sponsor might have initiated a bill to amend the definirion of

"subdivision"; instcad, the introduced birt was ro amend the exemption. The amcndment,s

language and its legislative history indicate that the Legislaturc intended to exempt new

construction of duplexes and multi-family rental occupancy units from subdivision review.

5. Lee v. Flatheod County(lgg5)

The Montana supreme courl wcighcd in on this amendmenl in Lee v. Flothead caunry

(1985),217 Monr. 3i0,704 p.2d 1060, ovemrled in parr on orbcr grounds by porter v.

Galarneau (1996), 275 Mont. l'l4,gll P.2d I143. ln April, lgg4, developers comrnenced
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construction of a buildlng in Bigfork with units onginally ao'errisec for sale as condonrinium
unirs' /d.,2l7Mont.ari7r,704p.2datr06r. 

AfterFrarbeadcounrybecameawarethar

building's unirs were to be used as condominiums, a stop-work order was rssued unril
subdivision review courd occur.,rd., 2r7 Mont. ar 37 r-72,704 p.?dar r06r-62. when the
developcn decrded lo change the use to an apartment house, tbe stop-work order was ceased and
construction conrinued, kr.,2ri Mont. ati72, 704 p.2dar r062. on June 2i, rgg4,the Anomey
General's opinion No 57 discussed above was issued, hordrng that consrruction of an apartmenr
building for rental occupancy conslituted a subdivision and required submission for review under
rhe MSPA' 'rd' Because construction of thc buirding had begun prior to the issuance of tbe
Attorney Gencral's opinion, Flathcad county determined that the four-prex was nor required to
undergo subdivision review' /d' Plaintiff [,ee and other neighbors then filed an acdon against
the developers and Flatbead county seekjng to enjoin const-uction of the building until ir met
compliance wrth the MSPA. Id.,Zl7 Monr. ar 371,704p.2d ar 1061.

The district court ruled againsr Lce and the other plaintiffs, and for the deveropers and
Flatbead counry. rd. By the time the Montana supreme court reviewed the mafter on appear, $
76'3'2a4 had been amended to include proposetl buildings. Id.,2liMont. at 3i3,704p.2d ar
1062-63 ' The issue on appeal was whether the 1985 amendmenl, cnacred during the pendency of
the larvsuit' governed and therefore allowed the four-plex to escape subdivision review. rd..2l7
Mont' al 373' 704 P 2d at 1062. The Montana Supreme courr beld tbat it did and affirmed rhe
disrnct court' Id',2r7 Mont. at374,'r04 p.2dat r061. Tbe courr srared:

Tbc amendrnenl makes it crear tbat not onry is. rhe renting of erisrrng buildingsexempt from subdivision review, but so are.all new buildingswhich are ro be usedas renrars' Thus, had tbis amendment been in effe'*h;;;;p;i;r brougbr this
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action, crearly responden. wourd be .rarpt from subdivision revrew becausethey have declared their building is ro be used as apafiments.

ld'' 217 Mont' at 3'n'704 P'2d at 1063' (Emphasis in originar.) concruding rhar rhe correcr rarv
to apply was the law in effect at the time of review, the court declined to considcr whether the

Arl0rneyGcnerars opinion No. 57 was correcl. rd.,2r7Monr. at ).73-74,704p.zdat r063.

6. Discussion

The Roses asserr thar under rhe plain ranguage of $ ?6-3-204, rheir proposed projecr is
exempted from subdivision review, and they cite the Monrana Supreme court,s bolding in Lee v.

Flarhead county quored in Secrion 5 above as supporr for their craim. The statutory ranguage

refers in relevant part to "one or more parrs of a building, whether existing or proposed.,,

"Building" is singular' Ttrc legislative bistory indicates thar the srature was amended to incrude
"whcther existing or proposed" in order to cxempl a singre buirding containing duptexes or
multi-family rental units from subdivision review. Likewise, the building at issue in Lee v.

Florhead Couirywas a single four-plex apartmenr building. Secrion 76-3-2o4addrcsscs the sale,
rent, lease, or orher conveyance of one or more parts of a buitding. Exemptions under the MS'A
must be narrowly interpreted. Hampton v. Lewis and Clark Coungt,2ool MT g l, 1123, 305

Mont' | 03, 11 23, 23 p.3d 90g, 11 23, citing .slole et rer. Florence-carrton sch. Dist. v. gd. of
county commrs. ( r gzg), 

r g0 Mont. zgs, zgl, 590 p.2d 602, 605. Thc Roses, proposcd project
does not entail the construclion of a single building containing duplexes or multi-ptexes on an

undeveloped parcer of land-a lodge arready occupies $e parcer. Accordrngry, tbe courr
concludes they are not exempled from review under $ 76_3_204.

B. Secrion 7G3-20g

OPINION &. ORDER



Section 76-3-208 specifically addresses subdivisions crealed by rent and requires thar

they undcrgo subdivision review, but exempls thcm from survefng and filing requiremenrs. The

Roses ugue that this statute is inapplicable to this matter because thcir proposed project is not a

subdivision. On tbe contrary, the Coua has determined that it is a subdivision. The Courr

concludes that $ 76-3-208 controls in this mattcr.

Tbe Court is sympatbetic to the Roses' frusrrarion that numerous other lodges and cabins

in Ravalli Counry have escaped subdivision review in years past, but it cannot uke into account

the County's past practices in resolving this issue. The only issue before the Court is whether the

Roses'projecl is lawfrrlly exempted from subdivision revicw, and the Coufl concludes thar it is

not.

ORDER

lr ls THEREFORE OR-DERED that the counry's motion for summary judgment is

hereby GMNTED, and rhe Roses' motion for summary judgmenl is hereby DENIED.

DATED this @rof May,2006.

R._

JEFFREY H. GTON, DiS ct Judge

counse I of record

I ccrti[' tlr;t ] [rin'.';uderl uupics of
this irsrurncnt ro cnunscl o[ record

OPNION & ORDER
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MONTAJ\A FIRST JUDICIAL DISTRICT COTIRT
LEWIS AIND CLARK COT]I\TY

BII"L DETCIK and JOYClll DEruCK, Cause No. BDV -7001 -304

ORDER OI{ CROSS-MOTIO]!{ S
FOR SUMMARY JUDGMENT

Plaintift's.

I-EWIS AM) C]I-AIrK C]OUNTY.

DefencJant.

This rnatter is befcrre the Court on the panies' cross-motions ftrr

summarv-.judgrnent. Oral argument was held on Au.gr-rst I 0, 201 L

FACTUAL BACKGROUND

Plaintiffs Bill and Joyce Derick (hereafter Dericks) own a single tot

located on Canyon Ferr)'Reservoir in Lelvis and Clark Counry, Montana. In aclclition

to tl'Leir house, looated on the properf-v is a separate building containing a garage on the

ground floor with atr apartment above it. l'he Dericks ptopose to lease the apaftrnelt

to a third parry The Countv has cletennined that the Dericks need to go through

subdir.'ision review on the basis of thc proposed rental.
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The Dericks' properly is known as 3936 Last Shore Drive. l-.ot 163. "fht:

f)ericks acquired their properr.v- in 1999 and constructed the garage rvith the attachecl

apartment. I' 2002, the Dericks, who had been leasing their properw frorn the f'ederal

government, purchased the propertv outright. Both the apartment and the main lrouse

are served by a single water and sewer systern which was approveil bv Lervis and clarli

County.

1'he single question before the Court is whether the Dericks' leasins of
theil apartnlent is a division of land, subjecting them to subdivision revigv.

STANDARD OF REVIEW

1. Summarv Judgment

S umniary juclgrn enr is appropriate when,,the pleadings, depos i r i o n s,

answers to intenogatories, and admissions on file, together u'ith the af.fidavits. if an,v,

shor'v tllal there is no genuine issue as to any material t'act and that the moving parr-y is

entitled to judgmenr as a matter o1l la.vr'." Rule 56(c). i\4.R.ctiv.p.

The party moving lbr summan' juclgnrent must establis[ the absernce of
an,v genuine issue of naterial fact and entillement to judgment as a matter of lau,. Tiz

Cup County lVater andtor Sewer Disl. t,. Garden City Ptumbing & lleating, Inc., ?00g

I\4T 434, n22,341Mont. 468, 200 P.3d 60. Once the rnoving party has rret ils lrurden,

the parry opposing summary judgment mllst present affidavits or other testimonl,.

containing material facts that raise a genuine issue as to one or more elernents of its

case. [d., 'u 54 (citing Klockv. TownctJ'cascade.2g4 Mont.167.174.g43p.2d 1262,

1266 (1997)). Conclusory statelnents and assertions will nor prevent suurmary

jLrdgment. /c/.

ORDER oN CROSS-MOTIONS FoR SU M]\{AII\: JUDG fvt r"lN"t' - P age z
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At the oral argumeut. both pal ties

laclual issues thar would prervent the Clourt fronr

or- the other.

agrecil that there ',"\re re no clisputeci

issuing sLlmlnary judgrncnt onc wav

2. Revierv of the lVlontana Subclivision Act

At issue ltere. are.certain provisions of the Montana Subclivision ald

Platting Act, Section 76-3-101. er seq., MCA (hereafter the Acr). l'he Montana

Supretne Clourt has deternrined tliat the Ac.t was enacted to protectetJ the public health,

sa1eh, anclwelf'are, Dreher v. FtLIIer,257 Mont.44_5,44g, g49 p.2d 104_5, * (1993).

As such. the Subdivision Act is deerned to be legislation seekins a beneficent purpose

ittrclshould be liberally construed. Id. ln addition, exemptions to the Act are to 6e

givenananowinlerpretation. Id.,at449.849p.zd at_,Hamptontt. Lewis &Clark

County,200l MT 81.1123. 305 Mont. 103, 23 p.3d 90g.

DISCUSSION

1. Definitions,

The Court rvill set ftrrth the various sections of the Act that it will apply

ancl refbr to throughciut this dec.ision.

76-3-103. Definitions. As used in this chapter, unless the contexr
or subject matter clearly requires othenvise. the follotving definitions
apply:

(4) "Division of land" nealls the segregation of one or more parcels of
iand irom a iarger ir:lct helci in single or undiv-icied ownership by transt-ening or
contracting to transfer title to or p.ossession of a poryign of the tract or propeill,
filing a certificate of surv'ey or subdivision pla.t establishing the identiry oittre
segregated parcels pursuant to this chapter. l''he conveyance of a tract"of'record
or.an entire parcel of land that was created by a previous division of land is nclt
a division of land.

(.15) "subdivision" me&ns a clivision of land or land so divided
that it creates Lrne or more parcels c.ontaining less than 160 acres that
cannot be described as a one-quarter aliquofpart of a Unjted states
goverunent section, exclusive of public roadways. in order that the title
to or possession of the parcels rnay be sold, rented, leased, or otheru'ise

ORDER ON CROSS.]\IOTIONS FOR SIII\Ii\,f ARY .rUDGl\{T"NT - PAgC 3
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conveyed and includes any resubclivisicin ancl further inclucles a
condominium or area, regardiess of its siz.e, that provides or will provicle
multiple spac:c for recreational campine vehic.les'or rnobile homes.

76-3-202. Exem_ption for structures on complying subdivicled
lands. where required by this chapter, rvhen the lancl. upon"which an
improvement is sifuated has been iubdividecl in compliince with this
chapter', [he sale, rent, lease, or other conveyance of bne or more par-ts of.
a building. structure, or other irnprovement sinrated on one or more
parcels of land is not a division of land and is not subject tothetenns of
this cliapter. fi{ereafter seclion 202.]

76-3'204. Exemption for conveyances of 
'ne 

or more parts of
a,structure or improvjTel!,The sale, rent, lease, or: other conveyance
of one or nlore parts of. a building, structure. or other improvement,
wliether existing or proposed. is not a clivision of lancl, as that terrl is
defined inrhis chapter, and is not subject to the requirements of this
chapter. [Hereafter section 204. I

76-3-208. Subdivisions exerupred from surveying and filing
requirements but subject to review provisions. sutriivilions creatEcl
by' rent or lease are exempr fi'om the sirvel,jlg and filing requirements of
this chapter but must be submitted for revier,v"and appro*:ed i.r,v the
governing body' before portions thereof may be re.nfed or letrsed.
fHereafter section 208.1

Division of Land

The Court first must decide whether this proprlsecl re.nta.l is a sr,rbclivision.

Refbrence to the definition of subclivision above shoq,s 1lrat the statute contenrplates

that a subdivision could be created b;- rerit or lease. In order to be a subdivision.

hou'ever, there must be a division of land.

The Montana Attorney'' General lor-rg ago detern:inecl that rental 9f

buildings could constitul.e a clivision of land and thus constitute a subdivision. l' 40

Op At[ Gen. Mont. No. 57 (1984), the attorney general rvas confiontecl r.vith a

situation where a developer wanted to build 48 fburpleres. 'fhe attornev general notecl

that a division of land occurs when one or more parccls rvas segregated frr:m a larger

tract. He noted that pursuant to the proposal, possession rvas to be lransl'crrecl to the

proposed tenants u'ho would not only obtain their drvelling unit. but thet,would gail

| ./l
J_ :t

25
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an tnlcrcst jn t.hal p(rrlion of the land necessary, Ibr en-joyment o1. their prcmise:s. Ici.,

at 5. 'fhe attorney general helcl that tlic proposal was a tlivision of land, as a nunrber 0l

parcels rvould be segregatecl lrom a larger tract bv transferring possession 6f those

parcels to the tenants. Id.

l-hen in 4l Op. Atty. Gen. Mont. No. 3 (1985), the attorney general held

that the c0nstructiott 01'one duplex on a single tract of iancl fcrr rcntal or sale

constituted a subdivi.sitlti. In the 1985 clecision, the attorne_v* general helcl that any other

reading of the Act woulcl le.ave a regulatory void in what rvas intencied to be a

conrprehensive lancl use larl'. Id., at 5. T'he attorney general noted that pclssessiol o{.

the housing unit rvithin the duplex by inclividual tenants necessarill, carried .,"vit6 it a

right tcl possession oi'the lancl on rvlri.ch the structure resled. Fie also noterl that the

proposed duplex rvas a subdi','ision because the tenant received a legalll'enforceable

pc)ssessory interest in land. Id., at 8.

T'he Courl uotes that a sim.iiar decision rvas reached in the Trventy-Firsr

JtrdicialDistrict Court in Rrrse r,. Rat,olli (|ounty-.2006 Mont. Dist. LEXIS 1072. In

that c.ase, the district court was presented with a situation u,herc the plaintiffs, lvho

ovvrtecl a single tract. planned to construct fcrur smalJ vacation cabins on. the properl_\j,

external to the existing loclge, and rent them out on a scasonal basis. After a lengthy

revietv of the statutes and the attomey general opinions mentioned above. the tlistrict

c.ourt held that the proposal constituted a subdivision.

ln this case, the llericks suggest that they intencl to craf{. a parlicular. lease

Ibr tlreir tenant that rvould not convey any interest in the land. Thus, ace-.ording ro the

Dericks. the palticular construction of their lease could exen"rpt them from subtlivision

revier.r,. l'liis Court disagrees.

OII.DER ON CII.OSS-NTOTIONS FOR ST]},T,\{AR\' .'LIDGI\{T'N]" PAgC 5
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Whatel"er thc language of the lease rnay.'be,1he tenants will still geL

possession o1'a separate drvelling unit on one tract of land. Furthe.r, despite r.vhlrtever

the lease lllaY say, tlre tenants u,ill still get a possessory interest in their dwelling Lrnit

and rvill get at least some interest in the real estate upon which it is located. F6r

exalnple, they would get some interest in the lateral support associatecl with the garage

upon r'ltich their dwelling is located. Further, they r.voulcl have some interest in the

ground on u'hich flre stairs leading to their chvelling are lclcatecl. Further, to allorv the

tems of a particular lease lo attempt to evacle the attorne,v- general opinions. mcntiolecl

above, rvould allorv an interpretation of the Act rhat rvoulcl create a regulaton voitj in

rvhat was intended to be a conrprehensive land use larv --the N4ontana Sutrclivisigl

and Platlins Act.

Thus. this Cotut concludes that Plaintiff s proposal is a division of land

and is a subdivision

2. Possible Exemptions

As noted above, serctions 202 ancl 204 pror,'icle a possible exemption fcrr

rentals. The Dericks suggest that a plain reading of sections 202 anci 204 shoia,s that

th.e rentecl parls of the building iue exempt from review, Hou,ever, the Counh,,

applying the rules of interpretation applicable to the Act, suggest that sections 202 and

204 only apply to exempt rentals in a single builcling on a tract.

First, both section 202 and 204 talk about a building. Further, thc 201 I

Montana legislature passed House llill 494 u4rich provided. in parr:

76-3-204. Exemption fo19o_nveyances of one or more parts of
structures or improvenrents. (1) subjeot to subsection (2), the sale,
rent. lease, or other conveyance of one or more parls of one or more
buildingS, structureg, or other lmprovementq, rvliether existing or
proposed. on-a single parcel of land or on rnultiple parcels of-land in the
same ownership is not a division of land, as thai term is rlefinecl in this
chapter, and is not subject to the requirements of this chapter.

ORDEII ON CROSS-NIOTIONS F-OR SUIVIJ\,IARY JUDG\{F:NJ' . PAgC 6
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(l)ef's Conibi.ned ltc:sp. $1. Opp'n Pl.'s' Ivfol. Sunrm. .1. & R.eply,l1:. Supp. Def.,s

lvlot. Surnm. .1.. tjx. C.) 'I'his bill, horveyer, rvas yetocd because ,,ftlhe bill would

broaden the Act's exenlptions to al.lor.v the placement of an r-rnlirnitecl number of

residential or oommercial struotures upon a tract or multiple tracts oi. recorcl the

purpose of sale, rent, or lease." (1d., Ex. D (tvla,v l:1, 2(J1l letter ii.om Gov. Brial
Schweitzer to Secretary ol State I. inda MoCulloch)). In acldition, if the Dericks trre

corrcct in their contenlion, section 208 rvr:ulci be renclered largc:ly useless ancl of no

imptlrt. As much as possiblo. the Court neecls to harmonize and give aflect tc) sta1utes

relating ro the sirme subjcr ct, Itfli/d v. Fregein const.,20a3 MT I I5, ii 20. 3 i 5 Mont.

425,69 P 3d 955.

Further. the same result rvas reached bv the clistrict cor.rfl in Rose. In so

holding. the district court relied on the follor.ving legislative histor_v of section 20,:l:

[T]he Legislature amendcd S 76-j-204 (19s1) by. cleiering tlie plirase
"situated on one or more par:ccrs of land" and inierting in"its piui.
"lvhethr:r existing or propbsed."

According to the bill's sponsor. this aniendment rvas off'ered i1
resp{Jnse t0 "a series of recent attorne,v generel's opinions [r,vhich]
created.prob-leps. forplanning agencies. Those opinions , . . statecl that
under the subdivision and pl.atting act, acluplex id a subdivision and must
be revie\,ved. 'Ihe bill simply says that a rnulti-farnily structure is not a
subdivision and should not be revieweAas such[.]',45 Mont. op atry,
Gen. No. 1'? (1993). quoting from the House corrulittee on Natural 

-

Resources Minutes, 4(Marih 22,lgg5). when the floor w"i op.n"a to
questions from the committee:

. . .I{ep ll.aney asked iflhe allowance for improvements to a structure
cctuid bscoffie a ioophole. For instance, coulti an irnprovement under SB
35.4.be. a separate slructure, he asked. sen. Mazurek sajd that a slrecl
mig!! be consttred as. an improvement. bui that a separate residerrce
tvpuld not be allowable under the law. Rep. @the.e
-still rnight be a porential loophole in the bitt. uouie committee on
Natural Resonrces Minutes, 5 (March 22, l9g5).

Rose, !i 25 (emphasis added).

Supporting this Cr:urt's conclusion is the Montana Supreme Court casc

of Lee v. Flctihead coung',217 Mont. 270,'704 p.2d 1060 (1995). In that case, the

ORDER ON CROSS-MOTIONS FOR SUI\{l\{ARy,IUDGMENT _ page T
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fl 
ctlurr lreld that section ?04 rnacle subclivisitln revierv unnecessary ibr thc rr:spondc:nts,

tl

z 
ll 

lburnlex, tvhich was the onl,v- builclirlg on the tracr inquesrion. Alth6ugh nor
I: 
ll 

snecifically addressed by the court, to get to its conclusion t"hat section 204 exenrpted

n fl ,ft. fourplex lrom subclivisiein revietv, the court woulcl n.ecessarily have to liold that thc
il

s 
ff 

.teatio'i o1'the fourplex was a subtlivision. Further, by holding rhanhis single building

e ll r.vas exempt under section 204, the c:ourt gives support to this CourL,s contention thar
tl

z 
ff 

section 204 attd 202 appll' to only a single srructure located on a tract.
tl

6 ll CONCLUSTON
tl

t ll The Court holtis that th.e Deric.ks' proposed renral of rlreir aparrmcnr is a
tl

io 
ff 

subdivision and is not exemptcd by either Section 76-3-202or -204, MCA. Tlie
tl

r i 
ff lrovisions of Section 76-3-208,MCA, however, rvould exempt the proposal fiom
iltz 
ll 

surveling and filing requirements.
tlt: 
ll The Courl cannot help but wonder rvhy, after some -?g years after thc-.

i+ 
ll nassase of the Montana Sr-rbclivision and Platting Act was enacted, fhere is no clear
tl

rs ll answer available fbr the court and the parties to rhis questior-r.

tl
r 6 ll ORDER

tl

t t ll Based on rhe above, IT IS IIEREBY ORDERED, ADJLIDGED. ANI)
tl

te 
fl 

nf C:neED that Detbndant Lewis and Clar* Counfy's motion lbr summary judgmenr is

r I 
ll 

CRaNTED, and Plaintiffs Bill and Jo.vce Derick's motion fbr summan, judgmenr is
tl

z o 
ll 

DENTED

Il 1/,, ll DATED thirykrtay of August 201I

,rll ("ll r \ \ <----
" ll ,-m'rll ( District C*nJudge
z+ ll pcs: Frank C. Crowley/Jr{arc (i. Bu1'ske \- 

ll 
"-" ;;&;.ii". r Lenmark
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