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In May of 2010 I was forced to respond to the ninth and tenth
complaints filed against the Central Montana Crematorium, Inc. or
its operators before the Montana Funeral Board. These complaints
started in 2004 when we began doing direct cremations for the
public. They were all filed by local funeral directors, either
directly or indirectly.

This has created unnecessary expenses of about $25,000 for the
small business owned by me and my family. Only one complaint was
filed by a lay person--one of our employees’ telephones
malfunctioned and the phone call was answered by a humorous
answering message. Testimony before the screening committee
indicated the president of the funeral board, Richard Brown, was
involved with the filing of the complaint charging us. Obviously,
we would want to avoid such an event.

From October 1, 2003 to the present, we estimate we have saved
Central Montana families hundreds of thousands of dollars in
funeral expenses. This is both due to the lower prices we charge,
as well as reduced charges the morticians now charge.

Our independent, duly licensed, crematorium business (which tries
always to operate within the laws and rules reasonably applicable)
was founded in 2003. It was started after the morticians in this
community failed for whatever reason to provide local cremation
services to our people.

The final straw came when one of my law clients, an elderly woman,
received a settlement from an auto accident claim and decided she
could now afford to arrange cremation for herself and have her
husband’s ashes and her own buried with a simple headstone. Both
local morticians gave her a nearly identical price of several
thousand dollars. This clearly was exorbitant and used up all of
her remaining settlement. This example, along with others we were
aware of, gave my wife and me the impetus we needed to do
something about this abuse.

We just knew we could do a better job for our people. We can and




do.

We very soon became the object of a concerted funeral home effort
to cripple our business. The Montana Funeral Directors even
published an ad in our local paper attempting to destroy our
reputation. That organization (The Montana Funeral Directors’
Assn), along with the national association, even attempted to
secure legislation which would have essentially put us out of
business. Fortunately, the legislation was tabled.

But, still, the morticians continued the filing of ‘complaints’
before their own forum, the State Funeral Board. Both James
Harris (Creel’s Funeral Home, Lewistown) and Richard J. Brown
(Cloyd’s Funeral Home, Lewistown) filed several personal
complaints against our operation. Amazingly, in the early days,
the screening committee never saw fit to dismiss a single one of
the competitor generated complaints.

Let me give you a couple examples of the complaints entertained by
the funeral board and taken through to the final hearing process:

1. On March 30, 2004 (5 months from our opening) Richard J.
Brown of Cloyd’s Funeral Home, Lewistown and member of the
Montana Funeral Board, filed the following complaint #
2004-10-FNR:

“(Central Montana Crematorium advertises “Direct
Cremation” in the Lewistown News-Argus and if requested
sends out prices for their services. My complaint is
the removal of a pacemaker by them and also viewing at
the crematory. * * * *, [He ended by saying] A
crematory does not have to have a room for viewing to
obtain a license.”

Because we wanted to operate very openly, two reasons
impelled us to build the viewing room: At the time we were
designing the structure there was a scandal in Georgia in
which bodies were not cremated, but dumped in a swamp. In
our facility people can come to the viewing room to be sure
their loved one is treated properly.

The second reason was to accommodate certain religious groups
whose faith tradition requires family to be actively involved
in cremation and who believe they should view the placement
of the body in the retort. Rather than having an entire
family stand around the retort, a comfortable place was
provided for them to sit in the viewing room behind a fire




and explosion resistant glass window.

The statutes require that implants such as pacemakers be
removed before cremation. After studying cases in which
operators had been killed by the explosion of such a device,
we made the deliberate decision that our licensed crematory
operators would remove ALL explosive devices themselves to be
certain that they were properly removed. Our purpose: the
protection of the operator’s life and safety, the avoidance
of damages to the retort and building, and protection of the
integrity of the body to be cremated.

Not surprisingly, we were ultimately found to be correct in
our procedure and this case was dismissed.

In a similar situation, our former manager permitted a
daughter and two young granddaughters of a deceased woman to
be permitted to ‘give grandma’ her last roses before
cremation. Our manager reported the incident to me and asked
if he was in trouble. I told him that my feeling was that he
should be reprimanded only if he REFUSED the little girls’
simple last request.

Although this was NOT DONE in the viewing area, it probably
would have been considered “viewing” by Mr. Brown. Clearly
it had nothing to do with embalming, funeral directing or any
other essential part of the mortician’s trade. But it shows
that the ‘no viewing’ rules are nonsensical and serve no real
purpose. Of course commonsense care for avoidance of disease
or infection must be taken and we do that for everyone’s best
interest.

2. On the 4*" day of May, 2006, Gregory L. Hanchett,
Hearing Examiner with the Department of Labor and
Industry Hearings Bureau reviewed four separate cases
filed against us. Upon request by our staff and
crematorium, we sought and received a summary judgment.
In his Recommended Order, a copy of which accompanies
this instrument, Mr. Hanchett, after previously
reviewing for six pages in detail the charges thus
levied against the crematorium, said: “Based on the
foregoing, it is recommended that summary judgment be
entered in the favor of licensees William Spoja and
Allen Gallagher and that the charges in this case be
dismissed.”

After the Hanchett order, it took the Funeral Board months



to finally dismiss the cases involved and then it was done
with obviously angry demeanors and comments. Frankly, I
felt that I had just eluded the clutches of a proverbial
‘kangaroo court.’

There are two significant facts that I believe you need to be
aware of:

1. We were ultimately found to be right in every single one
of the complaints ever filed. All of them were found
inappropriate by any independent person who heard them.
Recall Mr. Hanchett'’s proposed order and the board’s
subsequent behavior set out above.

2. Richard J. Brown, the president of the funeral board,
filed complaints personally and then proceeded to
participate in the action by the Board, both on the
screening committee and the Board.

I want you to know that the complaints filed a couple of years ago
were dismissed with prejudice by the screening committee of the
funeral board. This action is appreciated by our operation, but
it still did not prevent the waste of untold hours in preparing
responses to the complaints and wasted time and expense of the
funeral board.

One of these complaints was by a customer of Chairman Richard
Brown and in the course of the discussion of the case before the
screening committee two things became quite apparent: 1)that Mr.
Brown was involved in the complaint and 2)that he, despite a self-
admitted conflict of interest in the matter, insisted on
attempting to insert himself into the case over and over again as
the screening committee deliberated. Fortunately, the screening
committee for the first time was sufficiently independent that it
dismissed the complaint despite his input.

My request: That the legislature permit the licensing function to
continue to be carried out by the Department of Labor and Industry
alone. Further, that the market place, along with the department
deal with any legitimate complaints against licensees without the
constant objective being the protection of the morticians’
business interests. Then the real interests of the people of
Montana would be served.

As things stand, the interests of our people are often totally
ignored when put up against the interests of a funeral home.



As an alternative, I would hope that the morticians would AT LEAST
no longer be permitted to have three members, but their numbers
would be reduced to TWO so that they would no longer able to
control the board without any limitation.

Our present funeral board, controlled by a majority of morticians,

is often comparable to having the fox guard the chicken coop. Not
a good idea.

One last matter showing the need for change: When our crematorium
was first opened, both funeral directors from the Lewistown
funeral homes came to call. They attempted to get me to agree to
a set price for all cremations at their businesses and ours. They
didn’t seem to understand that I would not even consider such a
price fixing action.




BEFORE THE BOARD OF FUNERAL SERVICE
STATE OF MONTANA

IN THE MATTER OF DOCKET NOS. CC-05-0097-FNR, CC-05-0099-F]
CC-05-0098-FNR AND CC-05-0100-FNR REGARDING:

THE DISCIPLINARY TREATMENT OF
THE LICENSES OF WILLIAM A.
SPOJA, JR., License No. 749 CMO,

) Case Nos. 1412-2005, 141
) 1410-2005, and 1411-200

)
A Licensed Crematory Operator, ) PROPOSED
AND ALLEN C. GALLAGHER, SR., ) FINDINGS OF FAC
License No. 748 CMO, ) CONCLUSIONS OF ]
A Licensed Crematory Operator. ) AND RECOMMENDED

* % % % % % * *x *x x

L. INTRODUCTION

These consolidated cases are before the hearing examiner for decisior

upon stipulated facts submitted by the parties on cross motions for summary

judgment. The parties have agreed that the sole issue to be decided by this
the question of whether licensees William A. Spoja and Allen C. Gallagher |
providing “at-need” funeral arrangements, “pre-need” funeral arrangements
“pre-need” funeral agreements without proper licensing. Having considered
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stipulated facts as well as the parties’ arguments with respect to the legal issues

involved, the hearing examiner makes the following findings of fact, conclus
law, and proposed order.
II.  STIPULATED FACTS
1. William A. Spoja and Allen C. Gallagher (licensees) are licensed d

operators in the State of Montana. Together, they operate Central Montan
Crematorium in Lewistown, Montana, in operation since October 2003.

2. In contracting with representatives for the cremation of decedents
crematorium uses two contracts, one entitled “Authorization for Cremation

and Disposition” and the other entitled “Agreement for Cremation Services
Exhibits A and B.

3. The crematorium has a separate room where interested parties ma
cremation receptacle in which human remains have been placed. The remaf
identified by a tag on the cremation receptacle.
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4. The crematorium provides no services other than the cremation itself.

5. No money is paid to the crematorium pursuant to the above desctibed
agreements until after death.

6. It is the practice and philosophy of the crematorium that, upon dath, the
wishes of the family of the decedent shall control.

7. James Harris and Richard Brown, each owners and operators of their own
funeral businesses in Lewistown, Montana, filed the complaints that resulted in the
instant case before the Montana Board of Funeral Services. Brown is a member of
the Montana Board of Funeral Services.

8. Harris” complaint, filed on March 1, 2004, alleges that the licensges have
been providing at-need funeral arrangements and pre-need funeral arrangements
without being properly licensed in Montana as either a mortician or funeral director.

9. On July 12, 2004, an investigator for the Montana Funeral Boar
completed a report of investigation, which is incorporated into these findings of facts
by this reference. Exhibit C.

10. Pursuant to standard procedure, the screening panel of the Montana
Board of Funeral Service found reasonable cause to believe that Montana Clode
Annotated §8 37-1-316(18), 37-19-101(1) and 37-19-101(28)(a) and (b) and
Admin. R. Mont. 24.147.1503(1), 24.147.302(9) and 24.147.302(10) majb‘ have
been violated.

11. The crematorium has the right to transport a dead body, so long as proper
legal authorization is given. In addition, people have a right to witness cretation
provided they are only viewing the cremation receptacle.

III. DISCUSSION
A. Propriety of Summary Judgment in Administrative Proceedings.

Summary judgment is an appropriate method of dispute resolution in
administrative proceedings where the requisites for summary judgment oth¢rwise
exist. Matter of Peila (1991), 249 Mont. 272, 815 P.2d 139. Summary judgment is
appropriate where “the pleadings . . . and admissions on file . . . show that there is no
genuine issue as to any material fact and that the moving party is entitled tp a
judgment as a matter of law.” Rule 56(c), Mont. R. Civ. P.




The party seeking summary judgment has the initial burden of establishing the
absence of any genuine issue of material fact and entitlement to judgment s a matter
of law. Once the moving party meets this burden, the burden then shifts t¢ the party
opposing the motion to establish otherwise by more than mere denial or speculation.
Ravalli County Bank v. Gasvoda (1992), 253 Mont. 399, 883 P.2d 1042. Rdasonable
inferences from the proof must be drawn in favor of the party opposing sumumary
judgment. Sherrad v. Prewett (2001), 306 Mont. 511, 36 P.3d 378.

In this matter, the parties do not dispute any facts necessary to detefmine
whether the licensees are engaged in making funeral arrangements and therpfore need
to be licensed either as funeral directors or morticians. As there is no dispufte of fact,
the only question here is one of the application of the applicable statute to fhe facts.
Summary judgment is appropriate in this proceeding.

B. A Licensed Crematorium Operator Does Not Violate Licensing Requirements Foy Funeral
Directors By Entering Into A Pre-need Cremation Authorization With An Authorized Agent.

Montana prohibits funeral directing by anyone who does not hold a|funeral
director’s or mortician’s license. Mont. Code Ann. § 37-19-301. “Funeral dlirecting”
includes (1) supervising funerals; (2) making of pre-need or at-need contradtual
arrangements for funerals; (3) preparing dead bodies for funerals; (4) maintaining a
mortuary for preparation, disposition or care of dead bodies and (5) represdnting to
the public that one is a funeral director. Mont. Code Ann. § 37-19-101(2)] The
applicable administrative rule provides that “No person, firm or corporation shall sell
or offer to sell, or make or offer to make at-need funeral arrangements, pre-heed
funeral arrangements or prepaid funeral agreements, unless that person is a duly
licensed mortician or funeral director.” Admin. R. Mont. 24.147.1503(1).

Mont. Code Ann. § 37-19-101(1) defines the term “arrangements” 4o include:
(a) planning the details of funeral service, including time of service, type of [service,
and, if requested, acquiring the services of clergy; (b) obtaining the necessary
information for filing death certificates; (c) comparing or discussing prices, ncluding
merchandise prices and financial arrangements; and (d) providing for onsite direction
and coordination of participants and onsite direction, coordination, and fadilitation at
funeral, grave side, or memorial services, and facilitation at funeral, grave side, or
memorial services or rites. Mont. Code Ann. § 37-19-101(2) defines “at-need”
arrangements as arrangements made by an authorized person on behalf of the
deceased.

A person or other entity that erects, maintains, or provides the neces bary
appliances for the cremation of human remains and conducts cremations mjust have a
crematory license. Mont. Code Ann. § 37-19-702(1). A person in charge of a




crematory must have a crematory operator’s license. Mont. Code Ann.
§ 39-19-702(3). A person who performs cremations must have a crematory,
operator’s license. Mont. Code Ann. § 39-19-702(4).

Montana permits pre-need cremation authorizations to be made bet

een

crematories and authorizing agents. Mont. Code Ann. § 37-19-708(1). Pr¢-need
cremation authorizations can be made with a cemetery, funeral establishmant,
crematory, or any other party. Such authorizations must specify the ultimdte

disposition of the cremated remains, be signed by the authorizing agent, a

meet

other requirements established by the board. Id. “Cremation” is defined ag “the

technical process, using heat, that reduces human remains to bone fragmen
Code Ann. § 37-19-101(11).

The rules of statutory construction require that the language of a staf
construed according to its plain meaning. Lovell v. St. Comp. Mut. Ins. Fund
260 Mont. 279, 860 P.2d 95. Where the language is unambiguous, courts
at the plain meaning of the statute and may not go further and apply other
interpretation. Tongue River Electric Co-op v. Montana Power Company (1981)
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195 Mont. 511, 636 P.2d 862. A court must find legislative intent from t
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meaning of the language by reasonably and logically interpreting the statut¢ as a
whole without omitting or inserting anything or determining intent from a feading of

only part of the statute. Gaub v. Milbank Ins. Co. (1986), 220 Mont. 424,

715 P.2d 443. Statutes must be read in their entirety and legislative intent may not
be gained from the wording of one particular section or sentence but only ffom

consideration of the whole. A court’s duty is to interpret individual sectio
act in such a manner as to insure coordination with the other sections of th
State v. Meador, (1979), 185 Mont. 32, 601 P.2d 386.

The licensees contend that the statutory requirements regarding pre-
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at-need funeral arrangements have no application to operators of crematorifims.
Those statutory requirements do, however, have application to this case in this sense:

the statuary prescriptions contained in Title 39, Chapter 19 provide a comy
regulatory scheme that regulates funeral directing, mortuaries and cremator]
legislature’s intent to regulate all three fields comprehensively is evident nof
the plain language of the statutes, but also in the manner in which the statu

promulgated.

In construing a particular statute, all acts relating to the same subject
the same general purpose are read as together constituting one law regulatir

subject. Ewald v. Certain Intoxicating Liquors, (1924), 71 Mont. 79, 227 Pac.
sections of the statute relating to crematoriums utilize definitions found in
Code Annotated § 39-19-101. Of particular importance to the instant case
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need cremation statute permitting a pre-need arrangement only for a “cremgtion,” a
term specifically defined in Montana Code Annotated § 39-19-101.

Moreover, the definitions contained in Montana Code Annotated § 39-19-101
and the portion of Title 37, Chapter 19 authorizing and regulating crematofiums
were promulgated simultaneously in the same senate bill by the 1993 legislature. See,
Chapter 38, L. 1993, Secs. 1 through 10. Because the definitional section of
Montana Code Annotated § 39-19-101 and the sections relating to regulatign of
crematoriums were promulgated at the same time, it must be presumed that|the
legislature intended to enact a comprehensive regulatory scheme that would
encompass funeral directors, mortuaries, and crematoriums. |

Because the statute is comprehensive, the licensees’ conduct in this ¢
be measured not only against the requirements applicable to crematoriums, b
against the statutory requirements for at-need and pre-need funeral arrangements in
order to ensure that the licensees’ conduct does not exceed the scope of thei
permissible activity under their crematory license. Thus, this tribunal must consider
what licensed funeral directors and morticians can properly do regarding pr¢-need and
at-need funeral arrangements to determine the scope of permissible pre-nee
cremation authorizations.

The fact that the legislature specifically permitted pre-need crematio
authorizations within the comprehensive regulatory scheme of Title 37, Chdpter 19,
compels the hearing examiner to agree with the licensees” argument that su
agreements may be made between private persons and a crematorium. The jonly
pre-need arrangement that can be made between an authorized agent and a
crematorium is one that provides for the process of cremation, i.e., reducing|human
remains to bone fragments, as described in Mont. Code Ann. § 39-19-101(11).
Nonetheless, the legislature intended that private persons could contract di
a crematorium to complete the cremation process without involving a licensgd funeral
director or mortician involved in the process. Mont. Code Ann. § 39-19-70[l
expressly recognizes the right of individuals to seek cremation for “themselves or a
loved one.” Mont. Code Ann. § 39-19-708 authorizes a crematorium to enfer into a
pre-need cremation arrangement with “a cemetery, funeral establishment, cfematory,
or any other party” (emphasis added).

A crematorium can indeed enter into a pre-need agreement for cremation
services with any person having the legal right to determine disposition of the body,
provided that pre-need agreement does not go beyond an agreement for cremation.
Anything beyond the process of the cremation, i.e., directing or providing a memorial
service or providing a place for the family to conduct its own service would, |in all




likelihood, amount to “funeral directing” or funeral arranging and thus requ
licensees to obtain a funeral director’s or mortician’s license.

The licensees maintain that they are offering nothing more than pre-
cremation services that are authorized by statute. BSD maintains that the |
are in fact offering pre-need funeral arrangements and therefore must be lic
either morticians or funeral directors. To determine whether the licensees 1
funeral or mortician licenses under the stipulated facts of this case is a sim
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of comparing the conduct in this case to the statutory strictures. If the licefsees have

done nothing more than enter into a pre-need arrangement for cremation

ith a party

having the legal right to enter into such an agreement, there is no need for the

licensees to be licensed either as funeral directors or morticians.

The stipulated facts of this case show that the parties agree that the [licensees
had the right to transport the body of the decedent to the crematorium. The
stipulated facts further state that the crematorium provides no services of any kind

other than the cremation itself. The authorizations utilized by the cremato
consistent with this stipulation and reinforce the finding that the crematori
engaged in nothing but cremation.

Construing Title 39, Chapter 19 Subpart 7 in conjunction with the g
comprehensive regulation demonstrated in the language of Title 39, Chapte

plainly evident that the licensees were not engaged in any conduct under the

stipulated facts that would have required them to be licensed either as fune
directors or morticians. They entered into a pre-need cremation agreement;
person authorized to do so and they provided no other services. Their cren
license authorizes them to transport the dead body to the crematorium and|
cremate the dead body. No violation has been proven in this case.

IV.  CONCLUSIONS OF LAW

1. Title 37, Chapter 19 does not require properly licensed crematori
operators or technicians to be licensed as funeral directors or morticians in
enter into a pre-need cremation agreement.

2. A pre-need cremation agreement which involves anything more tH
cremation process (such as a set up where a crematorium provides services (
a place for family members to hold services) would exceed the scope of the
authorized conduct of crematorium operators and would require a funeral d
or mortician’s license.
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3. The stipulated facts in this case fail to show that the licensees eng
anything other than a pre-need cremation authorization. Therefore, no viol
been proven under the stipulated facts of this case and summary judgment
the licensees is appropriate.

4. If the board decides by a preponderance of the evidence that a lic
not violated a provision of Title 37, Chapter 1, Part 3, Montana Code An
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then “the department shall prepare and serve the board’s findings of fact a(:ti an order

of dismissal of the charges.” Mont. Code Ann. § 37-1-311.

5. Because the preponderance of the evidence does not establish that

licensees’ conduct violated Title 37, Chapter 1, Part 3, Montana Code Anng
dismissal of the charges is required.

V.  RECOMMENDED ORDER
Based on the foregoing, it is recommended that summary judgment b

in the favor of licensees William Spoja and Allen Gallagher and that the chd
this case be dismissed.

DATED this _4th _ day of May, 2006.

DEPARTMENT OF LABOR & INI
HEARINGS BUREAU

[s/ GREGORY L. HANCHETT
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DUSTRY

GREGORY L. HANCHETT
Hearing Examiner




